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QUESTION PRESENTED 

 
Petitioners Native Village of Kivalina and the City 

of Kivalina, a federally-recognized  tribe and an Alaskan 
municipality, are the governing bodies of an Inupiat 
village located on an Arctic barrier island that is being 
destroyed by global warming.  Greenhouse gases have 
caused the Earth’s temperature to rise, especially in the 
Arctic, which has melted the land-fast sea ice that 
protects the village from powerful oceanic storms.  
Kivalina is thus now exposed to erosion and flooding from 
the sea and must relocate or face imminent destruction. 
 Petitioners seek damages – not injunctive relief – 
from the largest U.S. sources of greenhouses gases under 
the federal common law of public nuisance.  In American 
Electric Power Co. v. Connecticut (“AEP”), 131 S. Ct. 
2527 (2011), the Court dismissed a federal common law 
claim for injunctive relief, holding that the Clean Air Act 
displaces “any federal common law right to seek 
abatement” of emissions because the Clean Air Act 
“provides a means to seek limits on emissions of carbon 
dioxide from domestic power plants – the same relief the 
plaintiffs seek by invoking federal common law.”  AEP, 
131 S. Ct. at 2537, 2538 (emphasis added). 
 The question presented is: Whether the Clean Air 
Act, which provides no damages remedy to persons 
harmed by greenhouse gas emissions, displaces federal 
common-law claims for damages.  
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PARTIES TO THE PROCEEDINGS 

     
Native Village of Kivalina and the City of Kivalina, 
Petitioners 
 
ExxonMobil Corporation; BP P.L.C.; BP America, Inc.; 
BP Products North America, Inc.; Chevron Corp.; 
Chevron U.S.A., Inc.; ConocoPhillips Company; Royal 
Dutch Shell PLC; Shell Oil Company; Peabody Energy 
Corp.; The AES Corporation; American Electric Power 
Company, Inc.; American Electric Power Services Corp.; 
DTE Energy Company; Duke Energy Corp; Edison 
International; MidAmerican Energy Holdings Co.; 
Pinnacle West Capital Corp.; The Southern Company; 
Dynegy Holdings, Inc.; Xcel Energy, Inc.; and Genon 
Energy, Inc., Respondents. 
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 Native Village of Kivalina and the City of 
Kivalina respectfully petition for a writ of certiorari to 
review the judgment of the United States Court of 
Appeals for the Ninth Circuit.     
    

OPINIONS BELOW 
 
 The court of appeals decision is reported at 696 
F.3d 849 (Pet. App. 1a).  The district court opinion is 
reported at 663 F. Supp. 2d. 863 (Pet. App. 42a).  
    

JURISDICTION 
 
 The court of appeals’ judgment was entered on 
September 21, 2012.  Petitioners filed a timely petition 
for rehearing, which was denied on November 27, 2012 
(Pet. App. 82a).1  The jurisdiction of this Court is 
invoked under 28 U.S.C. § 1254(1).  Federal subject 
matter jurisdiction is proper under 28 U.S.C. § 1331 as 
the complaint alleges a federal common law claim.  
Illinois v. Milwaukee, 406 U.S. 91, 100 (1972); Bell v. 
Hood, 327 U.S. 678, 682 (1946). 
    

RELEVANT PROVISIONS INVOLVED 

    
    The relevant provisions of the Clean Air Act, 42 
U.S.C. § 7401 et seq. are reproduced in the Petitioners’ 
Appendix at 83a-111a.   There are no constitutional 
provisions involved.  
    
    

                                                 
1  Petitioners also filed in this Court an application for a motion to 
extend their time to file a certiorari petition.  This application was 
denied on February 21, 2013. 
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Introduction 

    
    This case presents an opportunity for this Court 
to resolve a conflict in the Court’s precedents as to 
whether a federal common law claim for damages is 
displaced by a regulatory statute like the Clean Air Act 
(“CAA”).  As the court of appeals acknowledged, this is 
an apt question for this Court, because of the 
significance of global warming claims generally and 
because of “tension” in this Court’s precedents on 
displacement of damages claims by regulatory statutes.  
Pet. App. 14a (Supreme Court “will doubtless have the 
opportunity to” consider this question) (majority 
opinion); id. 18a, 33a (“I write separately to address 
what I view as tension in Supreme Court authority”; 
Supreme Court precedents are “not entirely clear”) 
(Pro, J., concurring).   
 
 In Exxon Shipping Co. v. Baker, 554 U.S. 471 
(2008), this Court unambiguously held that a federal 
common law damages claim was not displaced by the 
Clean Water Act, a statute that, like the Clean Air Act, 
provides only injunctive relief and civil penalties.  Id. at 
489 n.7; see also 42 U.S.C. § 7604 (Pet. App. 106a).  
Exxon Shipping should control here.  The court of 
appeals, however, relied upon Middlesex County 
Sewerage Authority v. National Sea Clammers Ass’n, 
453 U.S. 1 (1981), in which this Court held that a federal 
common-law damages claim was displaced by the Clean 
Water Act.  Middlesex, 453 U.S. at 21-22.  As Judge Pro 
noted in his separate opinion struggling to reconcile the 
two decisions, Exxon Shipping “appears to be a 
departure from” Sea Clammers.  Pet App. 25a.  Indeed, 
as Judge Pro frankly acknowledged, Exxon Shipping 
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“suggests a different result” from the one reached by 
the court of appeals here.  Pet. App. 32a.  This tension 
in this Court’s precedents must be resolved. 
 
 This case also presents matters of exceptional 
importance.  The Court, in granting certiorari in 
another recent case dealing with global warming, 
stated that  “the unusual importance of the underlying 
issue persuaded us to grant the writ” notwithstanding 
“the absence of any conflicting decisions.”  
Massachusetts v. EPA, 549 U.S. 497, 506 (2007).  The 
legal issue presented is also of exceptional importance, 
as shown by the Supreme Court’s frequent review of 
whether a statute displaces federal common law, 
including in recent cases such as AEP and Exxon 
Shipping.  And for Kivalina, the exceptional importance 
of this case cannot be doubted.  This Inupiat 
community’s very physical and cultural existence is at 
stake, a fact the court of appeals acknowledged:  “Our 
conclusion obviously does not aid Kivalina, which itself 
is being displaced by the rising sea.”  Pet. App. 16a.  
For these reasons, further review of the court of 
appeals’ displacement analysis is warranted.   
 

STATEMENT 
    
A. Because of Global Warming, Kivalina Must 

Be Abandoned.  
 
 The Native Village of Kivalina and the City of 
Kivalina are the governing bodies of an Inupiat Native 
Alaskan village of approximately 400 people.  Pet. App. 
7a.  Kivalina is located on the tip of a six-mile barrier 
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island on the northwest coast of Alaska, about 70 miles 
north of the Arctic Circle.  Id.   
 
 The Kivalina islanders depend on the sea ice that 
forms around the village in fall, winter, and spring.  
This landfast sea ice provides vital protection to the 
island from storms that regularly batter the Chukchi 
Sea coastline.  Pet. App. 47a.  Due to global warming, 
this landfast sea ice forms later in the year, breaks up 
earlier, and is less extensive and thinner, subjecting 
Kivalina to greater coastal storm waves, storm surges, 
and erosion.  Id. 7a, 47a.  This loss of sea ice threatens 
buildings and infrastructure on Kivalina with 
“imminent devastation” – in fact, the village may soon 
“cease to exist” if it is not relocated.  Id. 7a, 17a n.2.  
According to the U.S. Government Accountability 
Office, a storm “could flood the entire village at any 
time,” and “[r]emaining on the island . . . is no longer a 
viable option.”  Id.   The GAO and the Army Corps of 
Engineers have attributed the problem to global 
warming and estimated relocation costs at $95 million 
to $400 million.  Id. 48a.   
 
B. Proceedings in the District Court and the 

Court of Appeals. 
 
 Kivalina filed this action against oil, energy and 
utility companies in the U.S. District Court for the 
Northern District of California, alleging that global 
warming is responsible for the impending destruction of 
the island, and that the defendants, through their 
massive emissions of greenhouse gases (“GHGs”), are 
substantial contributors to global warming.  Pet. App. 
47a-49a.  Kivalina alleged that the defendants’ 
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emissions constituted a substantial and unreasonable 
interference with public rights, and sought damages 
under the federal common law of nuisance.  Id.  
Kivalina asserted jurisdiction under longstanding 
federal common-law decisions such as Missouri v. 
Illinois, 180 U.S. 208, 241-43 (1901), and Illinois v. 
Milwaukee, 406 U.S. 91, 93 (1972) (“Milwaukee I”), and 
under 28 U.S.C. § 1331 (federal question jurisdiction). 
 
 The defendants moved to dismiss the action for 
lack of subject matter jurisdiction, arguing, inter alia, 
that Kivalina lacked standing and that its complaint 
raised nonjusticiable political questions.  Pet. App. 9a.   
The district court granted the motion on both grounds.  
Id.  While the case was on appeal, this Court decided 
AEP, in which an equally divided Court (Justice 
Sotomayor was recused) sustained the exercise of 
subject matter jurisdiction over a federal common-law 
claim seeking injunctive relief against major sources of 
GHGs.  AEP, 131 S. Ct. at 2535.  AEP held that, 
because the Clean Air Act authorizes EPA to 
promulgate limits on GHG emissions, the Act displaces 
the plaintiffs’ federal common law claim for an 
injunction imposing emissions limits.   Id. at 2540  (“The 
Second Circuit erred, we hold, in ruling that federal 
judges may set limits on greenhouse gas emissions in 
face of a law empowering EPA to set the same limits”).  
 
 After ordering supplemental briefing on the 
Court’s decision in AEP, the court of appeals held that 
the Clean Air Act displaces Kivalina’s damages claim.  
Pet. App. 14a-16a.  The majority opinion followed 
Middlesex rather than the more recent decision in 
Exxon Shipping, see id. at 14a, even though, as Judge 
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Pro noted in his opinion concurring in the result, Exxon 
Shipping was “a departure” from Middlesex and in fact 
the explicit outcome of Exxon Shipping was that a 
damages remedy survived, see id. at 25a.2  The majority 
opinion acknowledged the likelihood that the issue 
would reach this Court.  Id. 14a (Supreme Court “will 
doubtless have the opportunity to” address the 
question).  
 

REASONS FOR GRANTING THE PETITION 
 

I.I.I.I. This Court Should Clarify Whether a 

Regulatory Statute Displaces a Federal 

Common-Law Damages Claim. 
 

    The question of whether a regulatory statute 
like the Clean Air Act or the Clean Water Act displaces 
a federal common-law damages claim has come up 
repeatedly in this Court’s decisions over the years, but 
with contradictory results.   
 
 This Court has recognized federal nuisance 
claims since at least 1901.  See, e.g., Missouri v. Illinois, 
180 U.S. 208 (1901) (recognizing claim for public 
nuisance based on discharges to Mississippi River that 

                                                 
2 Judge Pro’s concurrence also concluded that Kivalina lacked 
standing, because its injuries were not traceable to the defendants’ 
particular GHG emissions.  Pet. App. 39a.  The majority opinion 
did not address this contention.  Petitioners have standing because 
defendants’ massive greenhouse gas emissions contribute to their 
injury.  See Complaint ¶ 180; Massachusetts v. EPA, 549 U.S. 497, 
523-25 (2007) (plaintiffs demonstrated causation sufficient to 
establish standing when EPA’s refusal to regulate new motor 
vehicle emissions contributed to plaintiffs’ injuries from global 
greenhouse gas emissions).  
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crossed state lines); Georgia v. Tennessee Copper Co., 
206 U.S. 230 (1907) (enjoining emissions of sulphuric 
acid that crossed state lines).  These specialized federal 
common-law claims survived the demise of “federal 
general common law” announced by Erie Railroad Co. 
v. Tompkins, 304 U.S. 64, 78 (1938) (emphasis added).  
Such specialized federal common law was based on the 
“overriding federal interest in the need for a uniform 
rule of decision” and the desirability of avoiding the 
“proliferating contentions” that application of “the 
varying common law of the individual States” would 
produce when applied to pollution migrating across 
state lines.  See Illinois v. Milwaukee, 406 U.S. 91, 105 
n.6, 108 n.9 (1972) (“Milwaukee I”) (citations and 
quotation marks omitted); see also AEP, 131 S. Ct. at 
2536 (interstate pollution is “meet for federal law 
governance”); Int’l Paper Co. v. Ouellette, 479 U.S. 481, 
492 (1987) (“the control of interstate pollution is 
primarily a matter of federal law”).  
 
 This Court first set forth the standard for when 
a comprehensive regulatory scheme displaces federal 
common law in Milwaukee v. Illinois, 451 U.S. 304 
(1981) (“Milwaukee II”).  Illinois sought to use the 
federal common law of nuisance to enjoin Milwaukee 
from discharging effluents into Lake Michigan, even 
though these discharges were expressly authorized by 
Milwaukee’s CWA permit.  Illinois also sought to 
restrict sewer overflows that the Milwaukee permit 
addressed through requirements to build new 
infrastructure.  The Court carefully analyzed not the 
nuisance cause of action generally but each of these two 
claims for injunctive relief specifically and in detail, and 
held that each was displaced.   
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 According to Milwaukee II, the fundamental 
inquiry in displacement cases is “whether the 
legislative scheme spoke directly to a question” posed 
by the common-law claims at issue.  Id. at 315 (internal 
quotation marks omitted).  Applying this test, the 
Court rejected Illinois’s claim for two reasons.  First, 
Congress had authorized EPA, not the courts, to solve 
the problem of both effluent discharges and sewer 
overflows:  “the problem ... has been thoroughly 
addressed through the administrative scheme,” and 
thus courts lacked authority to “impose more stringent 
[effluent] limitations” or requirements different from 
the qualitative measures EPA had selected to 
“address[] the problem” with overflows.  Id. at 320, 
324.3  Similarly, the Court emphasized that the CWA 
had given Illinois “a forum in which to protect its 
interest,” by expressly allowing it to participate in the 

                                                 
3  The Court also considered Illinois’s argument that its sewer 
overflow claim should not be displaced because the permit did not 
set a numeric limit on overflows; instead the permit relied on 
qualitative instructions.  The Court rejected Illinois’s argument: 
“The question is whether the field has been occupied, not whether 
it has been occupied in a particular manner.”  Milwaukee II, 451 
U.S. at 324.  This line has been cited by the defendants in this case 
to show that, under Milwaukee II,  nearly any federal common-law 
pollution remedy, including the damages remedy sought here, is 
displaced by the various regulatory schemes because it is simply 
another “manner” of regulation.  Not so.  In context, it is clear that 
the Court was merely saying that displacement cannot be avoided 
simply because the proposed injunction would limit pollution using 
techniques different from the ones selected under the CWA; the 
passage does not say or imply that damages must be displaced 
whenever injunctive claims are.  See id. at 324 n.18 (trial court’s 
injunction was “not ‘filling a gap’ in the regulatory scheme with 
respect to overflows, it was simply providing a different regulatory 
scheme”). 
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issuance of Milwaukee’s permit, but Illinois had not 
done so.  Id. at 325, 326-27.   
 
 In sum, the Court in Milwaukee II focused 
carefully on whether the statutory scheme “spoke 
directly” to the plaintiff’s  “problem,” and whether the 
statute gave the plaintiff a means “to protect its 
interests.”  This remedy-specific inquiry was consistent 
with the displacement analysis used in maritime cases, 
the other major species of federal common law.  See, 
e.g., Mobil Oil v. Higginbotham, 436 U.S. 618, 625 (1978) 
(damages claim for loss of society was displaced by 
statute that “speak[s] directly” to the question).   And 
the Court emphasized that federal common law still 
applies when the courts are “compelled to consider 
federal questions which cannot be answered from 
federal statutes alone.”  Milwaukee II, 451 U.S. at 314 
(quotation marks omitted); see also id. at 319 n.14 
(federal common law continues to apply where 
“problems requiring federal answers are not addressed 
by federal statutory law”).   
 
 A few months after its decision in Milwaukee II, 
the Court decided Middlesex County Sewerage 
Authority v. National Sea Clammers Ass’n, 453 U.S. 1 
(1981), where an organization representing fishermen 
sought both injunctive and monetary relief under 
federal common law for ocean dumping that was 
allegedly in violation of the CWA.  After extensively 
examining the plaintiff’s argument for an implied 
statutory right of action, the Court briefly discussed 
whether the CWA displaces a federal common law 
damages claim.  Unlike its decision in Milwaukee II, the 
Court did not analyze whether the CWA “spoke 
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directly” to a damages claim, whether such a claim 
might challenge EPA’s authority, or whether it 
mattered that the plaintiff had no remedy under the 
CWA for damage already done to its economic 
interests.  Instead the Court simply cited Milwaukee II 
and summarily concluded that “the federal common law 
of nuisance in the area of water pollution is entirely 
pre-empted by the more comprehensive scope” of the 
CWA.   Id. at 22.  Thus, in one casual line, Middlesex 
seemed to mark a radical departure from Milwaukee II 
and from displacement analysis generally.   
 
 But, as Judge Pro acknowledged in his 
concurrence for the court of appeals here, the Court in 
Exxon Shipping Co. v. Baker, 554 U.S. 471 (2008), 
sharply departed from any broad reading of Middlesex 
and returned to the more pragmatic and careful 
analysis of Milwaukee II.     See Pet.  App. 25a, 32a 
(Exxon Shipping is a “departure” from Middlesex and 
“suggests a different result”).  In Exxon Shipping, the 
plaintiffs asserted federal common-law claims for 
punitive damages arising from the Valdez oil spill, over 
and above the large monetary settlement collected from 
Exxon by EPA.  Exxon claimed that the CWA 
displaced the plaintiffs’ entitlement to these damages 
under maritime law, but the Court disagreed.  Contrary 
to Middlesex, the Court concluded that the CWA did 
not entirely displace common-law pollution remedies 
and in particular that damages remedies (being totally 
outside the scope of the CWA) were not in conflict with 
the CWA or with EPA’s policy prerogatives.  On this 
basis, the Court held that these common-law remedies 
were not displaced:   
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we see no clear indication of congressional intent 
to occupy the entire field of pollution remedies.  
In order to abrogate a common-law principle, the 
statute must speak directly to the question 
addressed by the common law; nor for that 
matter do we perceive that punitive damages for 
private harms will have any frustrating effect on 
the CWA remedial scheme.   

 
Id. at 489 (citation and internal quotation marks 
omitted).  The Court explained that the claims in 
Milwaukee II and Middlesex “amounted to arguments 
for effluent-discharge standards different from those 
provided by the CWA.  Here Baker’s private claims for 
economic injury do not threaten similar interference 
with federal regulatory goals.”  Id. at 489 n.7.4 

 
 To be sure, it is possible to read Middlesex 
narrowly so as to reconcile the decision with Exxon 
Shipping.  Given Exxon Shipping’s statement that 
Middlesex is limited to situations where “plaintiffs’ 
common law nuisance claims amounted to arguments 
for effluent-discharge standards different from those 
provided by the CWA,” id., then it appears that a 
federal common law damages claim is displaced only 
where it is so inextricably intertwined with claims for 
injunctive relief that it amounts to second-guessing of 
                                                 
4 Exxon Shipping and Middlesex cannot be reconciled on the basis 
that the former involved the federal common law of maritime while 
the latter involved federal common law simpliciter.  See United 
States v. Texas, 507 U.S. 529, 534 (1993) (holding “there is no 
support in our cases” for such a distinction in applying 
displacement test); see also Yamaha Motor Corp., U.S.A. v. 
Calhoun, 516 U.S. 199, 206 (1996) (maritime law is “a species of 
judge-made federal common law”). 
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the prospective statutory standards.  In this regard it is 
notable that the plaintiff in Middlesex was seeking 
damages for alleged violations of the CWA.  See 
Middlesex, 453 U.S. at 12.  But here, the court of 
appeals clearly viewed the two decisions as 
contradictory.  Indeed, one of the judges on the panel 
openly acknowledged that Exxon Shipping “suggests a 
different result” from the one reached by the majority 
yet – caught in the thicket of apparently conflicting 
decisions – it ultimately decided to follow Middlesex 
instead of the more recent Exxon Shipping. 
  
 Three years after Exxon Shipping, the Court 
held in AEP that the CAA displaces a federal nuisance 
claim for injunctive relief.  In so doing, the Court 
focused on conflicts that might actually arise with EPA 
policy if a court granted the requested emissions 
injunction, as in Milwaukee II and Exxon Shipping.  
And AEP pointedly did not follow Middlesex in 
concluding that the whole “federal common law of 
nuisance” is “entirely” displaced by a “comprehensive” 
regulatory scheme, which would have made for a much 
shorter, and very different, AEP opinion.5  See 
Middlesex, 453 U.S. at 22.  Again and again, the Court 
in AEP was careful to say that the purpose of 
displacement is to prevent interference with EPA’s 
                                                 
5 AEP also cited Milwaukee II for the proposition that, “[t]he 
question is whether the field has been occupied, not whether it has 
been occupied in a particular manner.”  AEP, 131 S. Ct. at 2539 
(quoting Milwaukee II, 451 U.S. at 324) .  But as in Milwaukee II, 
the Court was merely observing that it was immaterial whether 
the injunction sought under the common law was consistent or 
inconsistent with the regulatory scheme – it was not a statement 
suggesting that if an injunctive claim is displaced then a damages 
claim must be as well.   
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prerogatives and that the statute gives the plaintiffs 
redress; the Court consistently qualified its analysis to 
specify that the Clean Air Act displaces injunctive 
relief claims which interfere with EPA’s authority.  See, 
e.g., AEP, 131 S. Ct. at 2537 (“We hold that the Clean 
Air Act and the EPA actions it authorizes displace any 
federal common law right to seek abatement of carbon-
dioxide emissions.”) (emphasis added); id. at 2538 (“The 
Act itself thus provides a means to seek limits on 
emissions ... – the same relief the plaintiffs seek by 
invoking federal common law.  We see no room for a 
parallel track.”); id. at 2539-40 (citing agency’s 
authority and expertise in setting appropriate 
emissions levels).  The Court’s analysis demonstrates 
that the displacement analysis focuses on whether 
remedies conflict because, as the Court noted, the 
“reach of remedial provisions is important to [the] 
determination whether [a] statute displaces federal 
common law.”  Id. at 2538 (citing County of Oneida v. 
Oneida Indian Nation, 470 U.S. 226, 237-39 (1985)). 
 
 In short, Milwaukee II, Middlesex, Exxon 
Shipping and AEP cannot all be correctly decided, yet 
all of them are viewed as good law – a conundrum that 
Judge Pro acknowledged in his opinion concurring in 
the result and that ultimately led him, and the other 
members of the panel, to a result in this case that is at 
odds with the fundamental rationale for displacement 
and with basic fairness.  Petitioners respectfully 
request that the Court grant this petition so that the 
correct rule of decision can be clearly articulated.   
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II. The Importance of the Issues and Legal 

Questions Merits Review by this Court. 
 
 This case also presents matters of exceptional 
importance.  First, the question of whether a federal 
statute displaces a federal common law claim arises 
regularly in the lower federal courts and has frequently 
merited review in this Court, including in AEP, Exxon 
Shipping, Middlesex, Milwaukee I, and Milwaukee II.  
See also Oneida v. Oneida Indian Nation, 470 U.S. 226, 
237-39 (1985); Michigan v. United States Army Corps of 
Eng’rs, 667 F.3d 765 (7th Cir. 2011) (applying AEP and 
holding that federal statutes do not displace federal 
common law of public nuisance arising from interstate 
harms caused by an invasive species); Mattoon v. City 
of Pittsfield, 980 F.2d 1, 5 (1st Cir. 1992) (Safe Drinking 
Water Act displaced federal common law claim); In re 
Complaint of Oswego Barge Corp., 664 F.2d 327, 339 (2d 
Cir. 1981) (finding displacement of federal common law 
tort claims by the United States).  As the defendants in 
AEP (some of whom are also defendants here) stated in 
their petition for certiorari:  “The questions presented 
by this case are recurring and of exceptional 
importance to the Nation.”  Petition for a Writ of 
Certiorari, American Electric Power Co. v. 
Connecticut, U.S. Supreme Court No. 10-174, 2010 U.S. 
Briefs 174, at *12 (Aug. 2, 2010).  And many of the 
displacement cases meriting the Court’s attention, 
including Exxon Shipping, Oneida Indian Nation, and 
Middlesex, have been damages cases; this case presents 
a recurring issue of recognized importance.   
 
 Yet the Court’s displacement analysis has 
generated substantial confusion, as evidenced by Judge 
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Pro’s separate opinion below openly struggling to make 
sense of the conflicting decisions from this Court.  And 
if the court of appeals is right that Middlesex, not 
Exxon Shipping, is the law, then there is essentially no 
federal common law of public nuisance anymore – and 
victims damaged in their business or person by even 
conventional pollution (like the Valdez oil spill in Exxon 
Shipping or the sulphur pollution that denuded the 
Georgia forests in Tennessee Copper) have no federal 
remedy.  This state of affairs would be contrary to the 
Court’s recurring emphasis that common-law remedies 
for interstate pollution should be federal, to ensure 
fairness and the smooth functioning of the federal 
system.  Milwaukee I, 406 U.S. at 105 n.6, 107 n.9 
(1972); see also AEP, 131 S. Ct. at 2536 (interstate 
pollution is “meet for federal law governance”).  
 
 Second, the displacement issue presents a 
fundamental question as to the proper boundaries 
between two branches of the federal government – 
legislative and judicial.  See Milwaukee II, 451 U.S. at 
315 (displacement issue is one of separation of powers).  
A question of such importance should be resolved by 
this Court, particularly where the opinion below 
evidences confusion as to the meaning of this Court’s 
decisions on the matter. 
 
 Third, the Court has recognized that claims 
seeking redress for GHG emissions are inherently 
important because of the extraordinary nature of global 
warming.  For example, the Court previously granted 
certiorari in a case dealing with global warming 
because “the unusual importance of the underlying 
issue persuaded us to grant the writ” – notwithstanding 
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“the absence of any conflicting decisions.”  
Massachusetts v. EPA, 549 U.S. 497, 506 (2007).  So too 
here. 
 
 Finally, for Kivalina, the importance of this case 
could not be greater.  Kivalina’s existence as a 
community is at stake, a fact the court of appeal 
acknowledged:  “Our conclusion obviously does not aid 
Kivalina, which itself is being displaced by the rising 
sea.”  Pet. App. 16a.  Indeed, unlike the residents of 
New Orleans, New York City and New Jersey, many of 
whom could evacuate when faced with storm surge 
flooding, Kivalina residents cannot flee:  there are no 
roads, no means of evacuation during a storm, and no 
place to go on their tiny and remote island to find 
refuge from a major storm surge.  If the law truly holds 
that Kivalina is entitled to no compensation under 
federal law because its federal remedy has been 
displaced by a statute that provides no remedy at all, 
then the answer to this question of overriding 
importance should come from this Court. 
    

CONCLUSION 
 
 For the foregoing reasons, the petition for a writ 
of certiorari should be granted.   
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OPINION BY: OPINION BY: OPINION BY: OPINION BY: THOMAS 
 
OPINIONOPINIONOPINIONOPINION    

 [*853][*853][*853][*853]  THOMAS, Circuit Judge: 

The Native Village of Kivalina and the City of 
Kivalina (collectively "Kivalina") appeal the district 
court's dismissal of their action for damages against  
[**6][**6][**6][**6] multiple oil, energy, and utility companies 
(collectively "Energy Producers").1 Kivalina alleges 
that massive greenhouse gas emissions emitted by the 
Energy Producers have resulted in global warming, 
which, in turn, has severely eroded the land where the 
City of Kivalina sits and threatens it with imminent 
destruction. Kivalina seeks damages under a federal 
common law claim of public nuisance. 
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The question before us is whether the Clean Air 
Act, and the Environmental Protection Agency 
("EPA") action that the Act authorizes, displaces  [**7][**7][**7][**7] 
Kivalina's claims. We hold that it does. 
 
I  

The City of Kivalina sits on the tip of a six-mile 
barrier reef on the northwest coast of Alaska, 
approximately seventy miles north of the Arctic 
Circle. The city, which was incorporated as a unified 
municipality under Alaska state law in 1969, has long 
been home to members of the Village of Kivalina, a 
self-governing, federally recognized tribe of Inupiat 
Native Alaskans. The City of Kivalina has a population 
of approximately four hundred residents, ninety-seven 
percent of whom are Alaska Natives. 

Kivalina's survival has been threatened by erosion 
resulting from wave action and sea storms for several 
decades. See City of Kivalina, Alaska: Local Hazards 
Mitigation Plan, Resolution 07-11 (Nov. 9, 2007). The 
villagers of Kivalina depend on the sea ice that forms 
on their coastline in the fall, winter, and spring each 
year to shield them from powerful coastal storms. But 
in recent years, the sea ice has formed later in the 
year, attached later than usual, broken up earlier than 
expected, and has been thinner and less extensive in 
nature. As a result, Kivalina has been heavily 
impacted by storm waves and surges that are 
destroying the land where  [**8][**8][**8][**8] it sits. Massive 
erosion and the possibility of future storms threaten 
buildings and critical infrastructure in the city with 
imminent devastation. If the village is not relocated, it 
may soon cease to exist.2 
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Kivalina attributes the impending destruction of its 
land to the effects of global  [*854][*854][*854][*854]  warming, which it 
alleges results in part from emissions of large 
quantities of greenhouse gases by the Energy 
Producers. Kivalina describes global warming as 
occurring through the build-up of carbon dioxide and 
methane (commonly referred to as "greenhouse gases") 
that trap atmospheric heat and thereby increase the 
temperature of the planet. As the planet heats, the 
oceans become less adept at removing carbon dioxide 
from the atmosphere. The increase in surface 
temperature also causes seawater to expand. Finally, 
sea levels rise due to elevated  [**9][**9][**9][**9] temperatures on 
Earth, which cause the melting of ice caps and 
glaciers. Kivalina contends that these events are 
destroying its land by melting the arctic sea ice that 
formerly protected the village from winter storms. 

Kivalina filed this action against the Energy 
Producers, both individually and collectively, in 
District Court for the Northern District of California, 
alleging that the Energy Producers, as substantial 
contributors to global warming, are responsible for its 
injuries. Kivalina argued that the Energy Producers' 
emissions of carbon dioxide and other greenhouse 
gases, by contributing to global warming, constitute a 
substantial and unreasonable interference with public 
rights, including the rights to use and enjoy public and 
private property in Kivalina. Kivalina's complaint also 
charged the Energy Producers with acting in concert 
to create, contribute to, and maintain global warming 
and with conspiring to mislead the public about the 
science of global warming. 
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The Energy Producers moved to dismiss the action 
for lack of subject-matter jurisdiction, pursuant to 
Federal Rules of Civil Procedure 12(b)(1) and 
12(b)(6). Native Vill. of Kivalina v. Exxonmobil 
Corp., 663 F. Supp. 2d 863, 868 (N.D. Cal. 2009).  
[**10][**10][**10][**10] They argued that Kivalina's allegations raise 
inherently nonjusticiable political questions because to 
adjudicate its claims, the court would have to 
determine the point at which greenhouse gas 
emissions become excessive without guidance from the 
political branches. They also asserted that Kivalina 
lacked Article III standing to raise its claims because 
Kivalina alleged no facts showing that its injuries are 
"fairly traceable" to the actions of the Energy 
Producers. 

The district court held that the political question 
doctrine precluded judicial consideration of Kivalina's 
federal public nuisance claim. Id. at 876-77. The court 
found that there was insufficient guidance as to the 
principles or standards that should be employed to 
resolve the claims at issue. Id. at 876. The court also 
determined that resolution of Kivalina's nuisance claim 
would require determining what would have been an 
acceptable limit on the level of greenhouse gases 
emitted by the Energy Producers and who should bear 
the cost of global warming. Id. Both of these issues, 
the court concluded, were matters more appropriately 
left for determination by the executive or legislative 
branch in the first instance. Id. at 877. 

The  [**11][**11][**11][**11] district court also held that Kivalina 
lacked standing under Article III to bring a public 
nuisance suit. Id. at 880-82. The court found that 
Kivalina could not demonstrate either a "substantial 
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likelihood" that defendants' conduct caused plaintiff 's 
injury nor that the "seed" of its injury could be traced 
to any of the Energy Producers. Id. at 878-81. The 
court also concluded that, given the remoteness of its 
injury claim, Kivalina could not establish that it was 
within sufficient geographic proximity to the Energy 
Producers' alleged "excessive" discharge of greenhouse 
cases to infer causation. Id. at 881-82. The court 
declined to exercise supplemental jurisdiction  [*855][*855][*855][*855]  
over the state law claims. Id. at 882-83. 

We review a district court's dismissal for lack of 
subject-matter jurisdiction de novo. Corrie v. 
Caterpillar, Inc., 503 F.3d 974, 979 (9th Cir. 2007). The 
dismissal may be affirmed "on any basis fairly 
supported by the record." Id. at 979. For the purpose 
of such review, this Court "must accept as true the 
factual allegations in the complaint." Nurse v. United 
States, 226 F.3d 996, 1000 (9th Cir. 2000); see also 
United States v. Gaubert, 499 U.S. 315, 327, 111 S. Ct. 
1267, 113 L. Ed. 2d 335 (1991). 
 
II  
 
A  

In contending  [**12][**12][**12][**12] that greenhouse gases 
released by the Energy Producers cross state lines 
and thereby contribute to the global warming that 
threatens the continued existence of its village, 
Kivalina seeks to invoke the federal common law of 
public nuisance. We begin, as the Supreme Court 
recently did in American Electric Power Co., Inc. v. 
Connecticut ("AEP"), 131 S. Ct. 2527, 2535, 180 L. Ed. 
2d 435 (2011), by addressing first the threshold 
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questions of whether such a theory is viable under 
federal common law in the first instance and, if so, 
whether any legislative action has displaced it. 

Despite the announced extinction of federal general 
common law in Erie Railroad Co. v. Tompkins, 304 
U.S. 64, 78, 58 S. Ct. 817, 82 L. Ed. 1188 (1938), the 
Supreme Court has articulated a "keener 
understanding" of the actual contours of federal 
common law. AEP, 131 S. Ct. at 2535. As Justice 
Ginsburg explained, "[t]he 'new' federal common law 
addresses 'subjects within the national legislative 
power where Congress has so directed' or where the 
basic scheme of the Constitution so demands." Id. 
(quoting Friendly, In Praise of Erie-And of the New 
Federal Common Law, 39 N.Y.U. L. Rev 383, 408 
n.119, 421-22 (1964)). Sometimes, Congress acts 
directly. For example, Congress,  [**13][**13][**13][**13] in adopting 
the Employee Retirement Income Security Act 
("ERISA"), expected federal courts to develop "a 
federal common law of rights and obligations under 
ERISA-regulated plans." Pilot Life Ins. Co. v. 
Dedeaux, 481 U.S. 41, 56, 107 S. Ct. 1549, 95 L. Ed. 2d 
39 (1987). More often, federal common law develops 
when courts must consider federal questions that are 
not answered by statutes. 

Post-Erie, federal common law includes the general 
subject of environmental law and specifically includes 
ambient or interstate air and water pollution. AEP, 
131 S. Ct. at 2535; see also Illinois v. City of 
Milwaukee ("Milwaukee I"), 406 U.S. 91, 103, 92 S. Ct. 
1385, 31 L. Ed. 2d 712 (1972) ("When we deal with air 
and water in their ambient or interstate aspects, there 
is a federal common law.") (footnote omitted); Int'l 
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Paper Co. v. Ouellette, 479 U.S. 481, 492, 107 S. Ct. 
805, 93 L. Ed. 2d 883 (1987) ("[T]he control of 
interstate pollution is primarily a matter of federal 
law."). 

Thus, federal common law can apply to 
transboundary pollution suits. Most often, as in this 
case, those suits are founded on a theory of public 
nuisance. Under federal common law, a public nuisance 
is defined as an "unreasonable interference with a 
right common to the general public." Restatement 
(Second) of Torts § 821B(1)  [**14][**14][**14][**14] (1979). A 
successful public nuisance claim generally requires 
proof that a defendant's activity unreasonably 
interfered with the use or enjoyment of a public right 
and thereby caused the public-at-large substantial and 
widespread harm. See Missouri v. Illinois, 200 U.S. 
496, 521, 26 S. Ct. 268, 50 L. Ed. 572 (1906) (stating 
that public nuisance actions "should be of  [*856][*856][*856][*856]  
serious magnitude, clearly and fully proved"); 
Connecticut v. Am. Elec. Power Co., Inc., 582 F.3d 
309, 357 (2d Cir. 2009), rev'd 131 S. Ct. 2527, 180 L. Ed. 
2d 435 (2011) ("The touchstone of a common law public 
nuisance action is that the harm is widespread, 
unreasonably interfering with a right common to the 
general public."). 
 
B  

However, the right to assert a federal common law 
public nuisance claim has limits. Claims can be brought 
under federal common law for public nuisance only 
when the courts are "compelled to consider federal 
ques tions which cannot be answered from federal 
statutes alone." City of Milwaukee v. Illinois 
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("Milwaukee II"), 451 U.S. 304, 314, 101 S. Ct. 1784, 68 
L. Ed. 2d 114 (1981) (citations and internal quotations 
omitted). On the other hand, when federal statutes 
directly answer the federal question, federal common 
law does not provide a remedy because legislative 
action has displaced  [**15][**15][**15][**15] the common law. Federal 
common law is subject to the paramount authority of 
Congress. New Jersey v. New York, 283 U.S. 336, 348, 
51 S. Ct. 478, 75 L. Ed. 1104 (1931). 

If Congress has addressed a federal issue by 
statute, then there is no gap for federal common law to 
fill. Milwaukee II, 451 U.S. at 313-14. "Federal 
common law is used as a 'necessary expedient' when 
Congress has not 'spoken to a particular issue.'" Cnty. 
of Oneida, N.Y. v. Oneida Indian Nation of N.Y. State, 
470 U.S. 226, 236-37, 105 S. Ct. 1245, 84 L. Ed. 2d 169 
(1985) (quoting Milwaukee II). 

"The test for whether congressional legislation 
excludes the declaration of federal common law is 
simply whether the statute speak[s] directly to [the] 
question at issue." AEP, 131 S. Ct. at 2537 (alterations 
in original) (internal citation and quotation marks 
omitted). Although plainly stated, application of the 
test can prove complicated. The existence of laws 
generally applicable to the question is not sufficient; 
the applicability of displacement is an issue-specific 
inquiry. For example, in Milwaukee I, the Supreme 
Court considered multiple statutes potentially 
affecting the federal question. 406 U.S. at 101-03. 
Concluding that no statute directly addressed the 
question, the Supreme Court  [**16][**16][**16][**16] held that the 
federal common law public nuisance action had not 
been displaced in that case. Id. at 107. The salient 
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question is "whether Congress has provided a 
sufficient legislative solution to the particular [issue] 
to warrant a conclusion that [the] legislation has 
occupied the field to the exclusion of federal common 
law." Mich. v. U.S. Army Corps of Eng'rs, 667 F.3d 
765, 777 (7th Cir. 2011). Put more plainly, "how much 
congressional action is enough?" Id. 
 
C  

We need not engage in that complex issue and fact-
specific analysis in this case, because we have direct 
Supreme Court guidance. The Supreme Court has 
already determined that Congress has directly 
addressed the issue of domestic greenhouse gas 
emissions from stationary sources and has therefore 
displaced federal common law. AEP, 131 S. Ct. at 2530, 
2537. 

 

In AEP, eight states, the city of New York, and 
three private land trusts brought a public nuisance 
action against The Supreme Court could, of course, 
modify the Exxon/Middlesex approach  [**19][**19][**19][**19] to 
displacement, and will doubtless have the opportunity 
to do so. But those holdings are consistent with the 
underlying theory of displacement and causes of 
action. Judicial power can afford no remedy unless a 
right that is subject to that power is present. If a 
federal common law cause of action has been 
extinguished by Congressional displacement, it would 
be incongruous to allow it to be revived in another 
form. 

The fact that the damage occurred before the EPA 
acted to establish greenhouse gas standards does not 
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alter the analysis. The doctrine of displacement is an 
issue of separation of powers between the judicial and 
legislative branches, not the judicial and executive 
branches. Michigan, 667 F.3d at 777. When the 
Supreme Court concluded that Congress had acted to 
empower the EPA to regulate greenhouse gas 
emissions, Massachusetts v. EPA, 549 U.S. 497, 528-
29, 127 S. Ct. 1438, 167 L. Ed. 2d 248 (2007), it was a 
determination that Congress had "spoken [*858][*858][*858][*858]  
directly" to the issue by legislation. Congressional 
action, not executive action, is the touchstone of 
displacement analysis. See AEP, 131 S. Ct. at 2537. 

Nor does the Supreme Court's displacement 
determination pose retroactivity problems. The 
Supreme Court confronted  [**20][**20][**20][**20] this theory in the 
Milwaukee cases, holding in Milwaukee II that 
amendments to the Clean Water Act, passed after the 
decision in Milwaukee I, displaced the previously 
recognized common law nuisance claim because 
Congress had now "occupied the field through the 
establishment of a comprehensive regulatory program 
supervised by an expert administrative agency." 
Milwaukee II, 451 U.S. at 316. "[W]hen Congress 
addresses a question previously governed by a 
decision rested on federal common law the need for 
such an unusual exercise of lawmaking by federal 
courts disappears." Id. at 314. Kivalina concedes that 
its civil conspiracy claim is dependent upon the success 
of the substantive claim, so it falls as well. 
 
III  
In sum, the Supreme Court has held that federal 
common law addressing domestic greenhouse gas 
emissions has been displaced by Congressional action. 
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That determination displaces federal common law 
public nuisance actions seeking damages, as well as 
those actions seeking injunctive relief. The civil 
conspiracy claim falls with the substantive claim. 
Therefore, we affirm the judgment of the district 
court. We need not, and do not, reach any other issue 
urged by the parties. 

Our conclusion  [**21][**21][**21][**21] obviously does not aid 
Kivalina, which itself is being displaced by the rising 
sea. But the solution to Kivalina's dire circumstance 
must rest in the hands of the legislative and executive 
branches of our government, not the federal common 
law. 

AFFIRMEDAFFIRMEDAFFIRMEDAFFIRMED. 
Footnotes 
 
*   The Honorable Philip M. Pro, District Judge for the 
U.S. District Court for the District of Nevada, sitting 
by designation. 
 
1   Defendants are: (1) ExxonMobil Corporation; (2) 
BP P.L.C.; (3) BP America, Inc.; (4) BP Products 
North America, Inc.; (5) Chevron Corporation; (6) 
Chevron U.S.A., Inc.; (7) Conocophillips Company; (8) 
Royal Dutch Shell PLC; (9) Shell Oil Company; (10) 
Peabody Energy Corporation; (11) The AES 
Corporation; (12) American Electric Power Company, 
Inc.; (13) American Electric Power Services 
Corporation; (14) Duke Energy Corporation; (15) DTE 
Energy Company; (16) Edison International; (17) 
Midamerican Energy Holdings Company; (18) Pinnacle 
West Capital Corporation; (19) The Southern 
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Company; (20) Dynegy Holdings, Inc.; (21) Xcel 
Energy, Inc.; (22) Genon Energy, Inc. 
 
2   "[I]t is believed that the right combination of storm 
events could flood the entire village at any time. . . . 
Remaining on the island . . . is no longer a viable option 
for the community." U.S. Gov't Accountability Office, 
GAO 04-142, Alaska Native Villages: Most Are 
Affected by Flooding and Erosion, but Few Qualify for 
Federal Assistance 30, 32 (2003). 
 
CONCUR BY: CONCUR BY: CONCUR BY: CONCUR BY: PRO 
 
CONCURCONCURCONCURCONCUR    

PRO, District Judge, concurring: 

The Native Village of Kivalina and the City of 
Kivalina (together "Kivalina") appeal the district court's 
dismissal of their federal common law public nuisance 
claim for damages against Appellees, who are oil, 
energy, and utility companies. In support of their 
federal common law nuisance claim, Kivalina alleges 
Appellees emit massive amounts of greenhouse gases 
that contribute to global warming which, in turn, has 
severely eroded the land where the City of Kivalina sits 
and threatens it with imminent destruction. Kivalina 
also brought conspiracy and concert of action claims 
which are dependent on their federal common law 
nuisance claim. Additionally, Kivalina brought a state 
law nuisance claim in the alternative to their federal 
common law claim. The district court dismissed the 
state law nuisance claim without prejudice to refiling in 
state court, and no one appeals that decision. 
Consequently, the  [**22][**22][**22][**22] question before us is whether 
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Kivalina states a viable federal common law public 
nuisance claim for damages. 

The majority opinion holds that the Clean Air Act 
("CAA") and the Environmental Protection Agency 
("EPA") action the Act authorizes displace Kivalina's 
claims. I write separately to address what I view as 
tension in Supreme Court authority on whether 
displacement of a claim for injunctive relief necessarily 
calls for displacement of a damages claim, and to more 
fully explain why I concur in the majority opinion's 
ultimate conclusion. I also write separately to express 
my view that Kivalina lacks standing. 
 
 [*859][*859][*859][*859]  I.  
 
A.  
"[F]ederal common law addresses subjects within 
national legislative power where Congress has so 
directed or where the basic scheme of the Constitution 
so demands." Am. Elec. Power Co., Inc. v. Connecticut 
("AEP"), 131 S. Ct. 2527, 2535, 180 L. Ed. 2d 435 (2011) 
(internal quotation marks and citation omitted). 

Among the subjects which may call for application 
of federal common law is environmental protection, 
particularly issues involving "air and water in their 
ambient or interstate aspects." Id. (citation omitted). 

However, once Congress addresses a question 
previously answered by resort to  [**23][**23][**23][**23] federal 
common law, the federal common law is displaced. Id. 
at 2537. A federal statute displaces federal common 
law whenever a "legislative scheme [speaks] directly 
to a question." City of Milwaukee v. Illinois 
("Milwaukee II"), 451 U.S. 304, 315, 101 S. Ct. 1784, 68 



19a 

 

L. Ed. 2d 114 (1981). To determine whether a 
legislative enactment directly speaks to the question 
at issue, the reviewing court must "assess[ ] the scope 
of the legislation and whether the scheme established 
by Congress addresses the problem formerly governed 
by federal common law." Id. at 315 n.8. This analysis 
begins with the assumption that Congress, not the 
federal courts, sets out the "appropriate standards to 
be applied as a matter of federal law." Id. at 317. 

The law of federal displacement is easily stated, 
but best understood by examination of its application 
through a series of Supreme Court cases beginning 
with Illinois v. City of Milwaukee ("Milwaukee I"), 
406 U.S. 91, 92 S. Ct. 1385, 31 L. Ed. 2d 712 (1972). In 
Milwaukee I, the State of Illinois brought a federal 
common law nuisance abatement suit under the 
Supreme Court's original jurisdiction against four 
cities and two sewage commissions located in 
Wisconsin, alleging the defendants were polluting 
Lake Michigan. 406 U.S. at 93.  [**24][**24][**24][**24] After 
determining it had jurisdiction over the action, the 
Supreme Court evaluated federal statutory law 
governing interstate water pollution. Id. at 101-03. 
Specifically, the Supreme Court noted that the Rivers 
and Harbors Act of March 3, 1899 granted the Army 
Corps of Engineers some power to oversee industrial 
pollution, the Federal Water Pollution Control Act 
"tighten[ed] control over discharges into navigable 
waters so as not to lower applicable water quality 
standards," the National Environmental Policy Act of 
1969 directed federal governmental agencies to 
evaluate environmental issues in agency decision 
making, and the Fish and Wildlife Act of 1956 and Fish 
and Wildlife Coordination Act reflected Congress's 
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"increasing concern with the quality of the aquatic 
environment as it affects the conservation and 
safeguarding of fish and wildlife resources." Id. at 101-
02. 

The Supreme Court gave special attention to the 
Federal Water Pollution Control Act ("FWPCA"), 
which provided that while the primary responsibility 
for preventing and controlling water pollution lay with 
the States, "federal, not state, law . . . in the end 
controls the pollution of interstate or navigable 
waters." Id. at 102.  [**25][**25][**25][**25] The FWPCA included 
procedures for abatement of pollution if a State failed 
to act, including a potential suit by the Attorney 
General. Id. at 102-03. The Supreme Court 
nevertheless found that none of the identified 
enactments displaced Illinois's federal common law 
public nuisance claim, in part because the FWPCA 
specifically provided that there was no intent to 
displace state or interstate actions to abate water 
pollution  [*860][*860][*860][*860]  with federal enforcement actions. Id. 
at 104. The Supreme Court nevertheless declined to 
hear the case in its original jurisdiction, instead 
directing Illinois to bring the action in federal district 
court. Id. at 108. 

In Milwaukee I, the Supreme Court acknowledged 
that "[i]t may happen that new federal laws and new 
federal regulations may in time pre-empt the field of 
federal common law of nuisance." Id. at 107. This 
prediction was realized in Milwaukee II. Following the 
Supreme Court's suggestion in Milwaukee I, Illinois 
re-filed its federal common law nuisance abatement 
suit in federal district court. Milwaukee II, 451 U.S. at 
310. Congress thereafter enacted the Federal Water 
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Pollution Control Act Amendments of 1972, also 
known as the Clean Water Act ("CWA"). Id.  [**26][**26][**26][**26] 
Under the amendments, it was "illegal for anyone to 
discharge pollutants into the Nation's waters except 
pursuant to a permit." Id. at 310-11 (citing 33 U.S.C. §§ 
1311, 1342). The EPA was charged with administering 
the Act, and to the extent the EPA set effluent 
limitations on any particular pollutant, those 
limitations were incorporated into any permit. Id. at 
311. The defendants operated their sewer systems 
under permits obtained from the Wisconsin state 
agency which was granted permitting authority under 
EPA's supervision. Id. The defendants did not "fully 
comply" with their permits' requirements, however, 
and the state permitting agency brought an 
enforcement action in state court. Id. The state court 
entered a judgment setting effluent limitations and 
requiring construction of sewage overflow controls. Id. 

In the meantime, the State of Illinois continued to 
pursue its federal common law nuisance abatement 
action in federal court. Id. Illinois won at the trial 
level, and obtained injunctive relief ordering 
construction of facilities to eliminate sewer overflows 
and to achieve specified limits on effluents. Id. "Both 
the aspects of the decision concerning overflows and 
concerning  [**27][**27][**27][**27] effluent limitations . . . went 
considerably beyond the terms of [the defendants'] 
previously issued permits and the enforcement order 
of the state court." Id. at 312. 

    On appeal, the Supreme Court held that the 
CWA displaced Illinois's federal common law public 
nuisance abatement action because Congress had 
"occupied the field through the establishment of a 
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comprehensive regulatory program supervised by an 
expert administrative agency." Id. at 317. Specifically, 
the Supreme Court found the CWA established "an all-
encompassing program of water pollution regulation. 
Every point source discharge is prohibited unless 
covered by a permit, which directly subjects the 
discharger to the administrative apparatus established 
by Congress to achieve its goals." Id. at 318 (footnote 
omitted). This comprehensive treatment of water 
pollution left "no room for courts to attempt to improve 
on that program with federal common law." Id. at 319. 

The Supreme Court did not rely only on the 
comprehensive nature of the regulatory scheme. It 
evaluated the particular nuisance abatement claims 
brought by Illinois to determine whether Congress 
spoke directly to the particular question at issue. With 
respect to  [**28][**28][**28][**28] the requested relief for effluent 
limitations, the Supreme Court noted that the EPA had 
set effluent limitations and that the defendants' permits 
incorporated those limitations. Id. at 319-20. 
Consequently, there was "no question" that Congress 
had addressed the problem of effluent limitations and 
therefore there was "no basis for a  [*861][*861][*861][*861]  federal court 
to impose more stringent limitations than those 
imposed under the regulatory regime by reference to 
federal common law." Id. at 320. The Court reached a 
similar conclusion with respect to the requested relief 
for construction of controls for overflows because 
overflows were nothing more than point source 
discharges fully covered by the permitting process 
under the Act. Id. at 320-21. Accordingly, there was "no 
'interstice' here to be filled by federal common law." Id. 
at 323. Moreover, the Supreme Court noted that one 
reason federal common law was needed in Milwaukee I 
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was the lack of forum for Illinois to protect its rights, 
but this problem had been resolved through the CWA's 
scheme, which allowed affected States the opportunity 
to participate in the permitting process. Id. at 325-26. 

Finally, the Supreme Court rejected the argument 
that  [**29][**29][**29][**29] language in the CWA's citizen-suit 
provision preserved a federal common law remedy. Id. 
at 328-29. Subsection 505(e) of the CWA provided: 
  

   Nothing in this section shall restrict any 
right which any person (or class of persons) 
may have under any statute or common law 
to seek enforcement of any effluent standard 
or limitation or to seek any other relief 
(including relief against the Administrator 
or a State agency). 

 
Id. at 328 (emphasis omitted). The Supreme Court 
concluded this did not preserve the federal common 
law nuisance abatement claim because the language 
meant only that the specific subsection providing for a 
citizen suit does not revoke other remedies, but it did 
not mean that "the Act as a whole does not supplant 
formerly available federal common-law actions." Id. at 
328-29. 

Neither Milwaukee I nor Milwaukee II involved 
damages claims. Both were for abatement of a 
nuisance and sought injunctive relief. However, the 
dissent in Milwaukee II argued that legislative history 
indicated Congress did not intend for the CWA to 
preclude actions for damages even if the alleged 
polluter was in compliance with regulatory standards 
under the Act. Id. at 343, 346 n.21. 
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The majority in Milwaukee  [**30][**30][**30][**30] II did not 
comment on the availability of a federal common law 
nuisance claim for damages under the CWA until it 
decided Middlesex County Sewerage Authority v. 
National Sea Clammers Association, 453 U.S. 1, 101 
S. Ct. 2615, 69 L. Ed. 2d 435 (1981), approximately two 
months later. In Middlesex, an organization whose 
members harvested fish and an individual member of 
that organization brought suit in federal district court 
against various governmental agencies and officials in 
New York, New Jersey, and the United States 
Government. 453 U.S. at 4. The plaintiffs alleged that 
waste materials were being discharged into interstate 
waterways which were polluting the Atlantic Ocean, 
resulting in a massive algae growth which negatively 
affected fishing and related industries in the Atlantic. 
Id. at 4-5. The plaintiffs brought statutory claims 
under the FWPCA, the Marine Protection, Research, 
and Sanctuaries Act of 1972 ("MPRSA"), the National 
Environmental Policy Act of 1969, state law 
environmental statutes, and the Federal Tort Claims 
Act. Id. at 5 n.6. The plaintiffs also brought claims 
under various provisions of the United States 
Constitution, federal common law, and state tort law. 
Id. The plaintiffs sought injunctive  [**31][**31][**31][**31] relief, 
declaratory relief, compensatory damages, and 
punitive damages. Id. at 5. 

 [*862][*862][*862][*862]  The Supreme Court held that it need not 
decide whether private parties such as the plaintiffs in 
Middlesex could bring a federal common law nuisance 
claim for damages because the FWPCA displaced the 
federal common law of nuisance in the area of water 
pollution as the Court held in Milwaukee II, and the 
MPRSA likewise displaced federal common law with 
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respect to ocean dumping. Id. at 21-22. The dissent in 
Middlesex noted the apparent conflict between this 
result and legislative history which suggested that 
Congress intended that a common law action for 
damages caused by pollution would not be barred even 
where the defendant had complied with the FWPCA's 
requirements. Id. at 31 & n.15. Middlesex thus holds 
that where a federal common law nuisance claim for 
injunctive relief is displaced, a federal common law 
nuisance claim for damages claim likewise is displaced. 

However, the Supreme Court's ruling in Exxon 
Shipping Co. v. Baker, 554 U.S. 471, 128 S. Ct. 2605, 
171 L. Ed. 2d 570 (2008), appears to be a departure 
from Middlesex. In Exxon, various classes of plaintiffs 
brought federal maritime common law claims seeking 
compensatory damages for  [**32][**32][**32][**32] injuries arising out 
of the Exxon Valdez oil tanker spill off the Alaskan 
coast. 554 U.S. at 475-76, 479. Additionally, a subclass 
of plaintiffs sought punitive damages under federal 
maritime common law. Id. at 479. The defendants 
stipulated to negligence and liability for compensatory 
damages. Id. However, the parties disputed whether 
the defendants were liable for punitive damages. Id. at 
479-80. A jury found the defendants liable for $5 billion 
in punitive damages. Id. at 481. 

On appeal, the Supreme Court considered whether 
the CWA displaced the availability of punitive 
damages under federal maritime common law. Id. at 
488-89. The Supreme Court rejected the defendants' 
argument that the CWA's penalties for water pollution 
preempted common law punitive damages remedies 
available under maritime law. Id. Title 33 U.S.C. § 
1321(o) specifically preserved damages claims "under 
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any provision of law" for anyone harmed by a 
discharge of oil or other hazardous substance as 
against any owner or operator of a vessel, although it 
did not specify the source of law for any such damages 
claim, federal or state. Id. at 488. The Supreme Court 
rejected the argument that "any tort action predicated  
[**33][**33][**33][**33] on an oil spill is preempted unless § 1321 
expressly preserves it"--a position which the 
defendants did not attempt to defend--because the 
Court found it "too hard to conclude that a statute 
expressly geared to protecting 'water,' 'shorelines,' 
and 'natural resources' was intended to eliminate sub 
silentio oil companies' common law duties to refrain 
from injuring the bodies and livelihoods of private 
individuals." Id. at 488-89. 

 The Court also rejected the defendants' 
argument that although the CWA did not displace 
compensatory damages, it displaced punitive damages 
for economic loss. Id. The Supreme Court stated that 
"nothing in the statutory text points to fragmenting 
the recovery scheme this way, and we have rejected 
similar attempts to sever remedies from their causes 
of action." Id. at 489 (citing Silkwood v. Kerr-McGee 
Corp., 464 U.S. 238, 255-56, 104 S. Ct. 615, 78 L. Ed. 2d 
443 (1984)). The Supreme Court saw "no clear 
indication of congressional intent to occupy the entire 
field of pollution remedies," and allowing punitive 
damages for private harms would not have "any 
frustrating effect on the CWA remedial scheme, which 
would point to preemption." Id. 

 [*863][*863][*863][*863]  In reaching this conclusion, the Supreme 
Court specifically  [**34][**34][**34][**34] distinguished Middlesex and 
Milwaukee II on the basis that the plaintiffs' common 



27a 

 

law nuisance claims in those two cases "amounted to 
arguments for effluent-discharge standards different 
from those provided by the CWA. Here, [the 
plaintiffs'] private claims for economic injury do not 
threaten similar interference with federal regulatory 
goals with respect to 'water,' 'shorelines,' or 'natural 
resources.'" Id. at 489 n.7. 

While Exxon stated that the Court has rejected 
"attempts to sever remedies from their causes of 
action," id. at 489, Exxon made this pronouncement in 
the context of examining whether one form of damages 
ought to be severed from another form of damages 
without any statutory textual basis for doing so. The 
Exxon Court was not evaluating whether a claim for 
damages is of a different character than a claim for 
injunctive relief. In fact, the case upon which Exxon 
relied for that statement, Silkwood, likewise 
disapproved of an attempt to sever compensatory and 
punitive damages, but its overall holding suggests that 
severing rights and remedies is appropriate as 
between damages and injunctive relief in some 
circumstances. 

Silkwood involved state common law tort claims 
brought  [**35[**35[**35[**35]]]] by the estate of a woman injured by 
nuclear contamination from a nuclear plant at which 
she worked. 464 U.S. at 243. The jury awarded 
compensatory and punitive damages, despite evidence 
that the plant operator complied with most federal 
regulations governing nuclear safety at the plant. Id. 
at 244-45. The defendant plant operator argued that its 
compliance with the federal regulations precluded an 
award of punitive damages. Id. at 245. The Supreme 
Court rejected that argument, concluding that 
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although Congress granted a federal entity, the 
Nuclear Regulatory Commission, exclusive authority 
to regulate safety matters at nuclear power plants, 
and thus states could not enjoin nuclear power plants 
from operating for failure to comply with state safety 
standards, Congress nevertheless intended to allow 
damages awards under state law. Id. at 250-51, 256. 
Indeed, the Supreme Court concluded that 
congressional silence on the matter of damages claims, 
and its failure to provide a federal remedy for injured 
persons, made it "difficult to believe that Congress 
would, without comment, remove all means of judicial 
recourse for those injured by illegal conduct." Id. at 251. 

Silkwood dealt with federal  [**36][**36][**36][**36] preemption of 
state law claims, and thus is not directly applicable to a 
federal displacement analysis. See Milwaukee II, 451 
U.S. at 316-17. However, to the extent Exxon cited it in 
support of the proposition that compensatory and 
punitive damages generally are not severed absent a 
statutory basis to do so, that is all the weight Silkwood 
can bear. Under Silkwood, a state law claim for 
injunctive relief would be preempted by federal law 
because safety regulation at nuclear facilities is a 
matter exclusively within federal authority, while a 
state law damages claim nevertheless would not be 
preempted. Consequently, Silkwood supports the 
conclusion that the right and the remedy may indeed be 
severed when the particular claim at issue seeks 
injunctive relief versus damages.1 
 
 [*864][*864][*864][*864]  B.  

Against this backdrop of cases under the CWA, the 
Supreme Court in recent years has addressed the 
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applicability of the CAA to greenhouse gases and 
whether the CAA displaces federal common law. In 
Massachusetts v. EPA, the Supreme Court evaluated a 
claim by several states, local governments, and private 
entities that the EPA had abdicated its responsibility 
under the CAA to regulate the emissions of 
greenhouse gases from motor vehicles. 549 U.S. 497, 
505, 510, 514, 127 S. Ct. 1438, 167 L. Ed. 2d 248 (2007). 
The Supreme Court held that greenhouse gases fell 
within the CAA's definition of "air pollutant" under 42 
U.S.C. § 7602(g), and the EPA therefore has the 
statutory authority to regulate the emission of 
greenhouse gases from new motor vehicles. Id. at 532. 

The Supreme Court subsequently evaluated 
whether the CAA displaced federal common law 
nuisance  [**38][**38][**38][**38] abatement claims based on 
greenhouse gas emissions in AEP. In AEP, several 
States, a city, and three private land trusts brought 
federal common law nuisance abatement claims 
against four private power companies and the federal 
Tennessee Valley Authority. 131 S. Ct. at 2532. The 
AEP plaintiffs sought injunctive relief in the form of 
emissions caps on the five defendants, whom the 
complaints identified as the five largest carbon dioxide 
emitters in the United States. Id. at 2534. The 
Supreme Court held that the CAA "and the EPA 
actions it authorizes displace any federal common law 
right to seek abatement of carbon-dioxide emissions 
from fossil-fuel fired power plants." Id. at 2537. The 
Supreme Court noted that greenhouse gases were air 
pollutants subject to EPA regulation after 
Massachusetts, and the CAA "speaks directly" to 
carbon dioxide emissions from stationary sources such 
as the AEP defendants' plants. Id. 
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To reach this conclusion, the Supreme Court 
analyzed the scope of the CAA with respect to 
regulation of stationary sources: 
  

   Section 111 of the Act directs the EPA 
Administrator to list "categories of 
stationary sources" that "in [her] judgment 
. . . caus[e], or contribut[e] significantly  
[**39][**39][**39][**39] to, air pollution which may 
reasonably be anticipated to endanger 
public health or welfare." [42 U.S.C.] § 
7411(b)(1)(A). Once EPA lists a category, 
the agency must establish standards of 
performance for emission of pollutants from 
new or modified sources within that 
category. § 7411(b)(1)(B); see also § 
7411(a)(2). And, most relevant here, § 
7411(d) then requires regulation of existing 
sources within the same category. For 
existing sources, EPA issues emissions 
guidelines, see 40 C.F.R. § 60.22, .23  (2009); 
in compliance with those guidelines and 
subject to federal oversight, the States 
then issue performance standards for 
stationary sources within their jurisdiction, 
§ 7411(d)(1). 

 
Id. at 2537-38 (footnote omitted). The Supreme Court 
also evaluated the enforcement mechanisms of 
emission standards in the CAA, including enforcement 
by States, by the EPA, and a citizen-suit provision 
pursuant to which "any person" may enforce emission 
standards in federal court. [*865][*865][*865][*865]  Id. at 2538 (citing 42 
U.S.C. § 7604(a)). Additionally, States and private 
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parties may petition the EPA to set an emission 
standard if EPA has not done so. Id. (citing 42 U.S.C. § 
7607(b)). The Supreme Court concluded that the  
[**40][**40][**40][**40] CAA "thus provides a means to seek limits on 
emissions of carbon dioxide from domestic power 
plants--the same relief the plaintiffs seek by invoking 
federal common law." Id. 

The Supreme Court concluded the AEP plaintiffs' 
federal common law nuisance abatement claim 
therefore was displaced, even though EPA had not yet 
set emission standards for carbon dioxide: "The critical 
point is that Congress delegated to EPA the decision 
whether and how to regulate carbon-dioxide emissions 
from power plants; the delegation is what displaces 
federal common law." Id. The EPA's decision whether 
to regulate was itself subject to judicial review, but 
Congress through the CAA entrusted the "complex 
balancing" involved in assessing the appropriate 
amount of regulation of greenhouse gases to the EPA 
in the first instance, not the federal courts. Id. at 2539 
(citing 42 U.S.C. §§ 7411(a), (b), (c)(1), (d), (j)(1)(A)). 
Congress designated EPA to address these competing 
concerns because an "expert agency is surely better 
equipped to do the job than individual district judges 
issuing ad hoc, case-by-case injunctions." Id. at 2539. 
Allowing federal judges to "set limits on greenhouse 
gas emissions in face of a  [**41][**41][**41][**41] law empowering EPA 
to set the same limits," would upset the scheme 
Congress set forth in the CAA. Id. at 2540. 
 
C.  

Under AEP, federal common law nuisance 
abatement claims are displaced by the CAA. And 
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under Middlesex, if federal common law nuisance 
abatement claims are displaced, so are federal common 
law nuisance damages claims. 

While Exxon suggests a different result, Exxon 
appears to depart from Milwaukee II and Middlesex. 
Exxon concluded that the savings clause in 33 U.S.C. § 
1321(o) preserved federal maritime common law 
damages claims despite Congress's provision of other 
federal remedies in § 1321. Exxon, 554 U.S. at 488-89. 
The savings clause in section 1321(o)(1) provides: 
  

   Nothing in this section shall affect or 
modify in any way the obligations of any 
owner or operator of any vessel, or of any 
owner or operator of any onshore facility or 
offshore facility to any person or agency 
under any provision of law for damages to 
any publicly owned or privately owned 
property resulting from a discharge of any 
oil or hazardous substance or from the 
removal of any such oil or hazardous 
substance. 

 
Section 1321(o)(1) is similar to the citizen suit 
provision in the CWA, which provides that "[n]othing  
[**42][**42][**42][**42] in this section shall restrict any right which any 
person (or class of persons) may have under any 
statute or common law to seek enforcement of any 
effluent standard or limitation to seek any other relief 
. . . ." 33 U.S.C. § 1365(e). Milwaukee II concluded this 
language did not preserve federal common law 
nuisance claims: 
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   The subsection is common language 
accompanying citizen-suit provisions and 
we think that it means only that the 
provision of such suit does not revoke other 
remedies. It most assuredly cannot be read 
to mean that the Act as a whole does not 
supplant formerly available federal 
common-law actions but only that the 
particular section authorizing citizen suits 
does not do so. 

 
451 U.S. at 328-29. Section 1321(o) did not specify that 
it was preserving federal maritime common law 
damages claims in the face of a federal  [*866][*866][*866][*866]  
enactment on the subject of federal remedies for oil 
spills any more than § 1365(e) stated it was preserving 
federal common law nuisance claims in the face of the 
CWA. Exxon's interpretation of this clause appears to 
be at odds with Milwaukee II. 

 

Exxon also seems to stray from Middlesex. 
Exxon's reasoning for distinguishing Middlesex on the 
basis of the requested  [**43][**43][**43][**43] remedy is not entirely 
clear. Exxon either failed to acknowledge that the 
Middlesex plaintiffs sought damages as well as 
injunctive relief, or it concluded that the amount of 
damages requested in Middlesex effectively would 
have enjoined the defendants from engaging in ocean 
dumping, essentially setting a different effluent 
standard. 

Exxon's departure from Milwaukee II and 
Middlesex may be explained by the fact that the 
defendants in Exxon apparently did not argue that the 
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federal maritime common law claim was displaced in 
its entirety and conceded liability and compensatory 
damages. Another explanation may be that the Exxon 
Court viewed § 1321 as not so comprehensive as to 
displace federal maritime common law negligence 
claims for damages, unlike the CWA provisions the 
Milwaukee II Court found displaced federal common 
law nuisance claims. 

Regardless of Exxon's effect on the viability of 
federal maritime common law negligence claims for 
damages under § 1321, Milwaukee II, Middlesex, 
AEP, and the comprehensive nature of the CAA lead 
to the conclusion that Kivalina's federal common law 
nuisance claim for damages in this case is displaced. 
Congress has spoken directly to the question of  [**44][**44][**44][**44] 
what remedies are available under federal law for air 
pollution. The CAA sets forth a comprehensive 
regulatory scheme committed to an expert agency, 
coupled with a variety of enforcement mechanisms, 
including enforcement by States, the EPA, and private 
parties. Consequently, the lack of a federal damages 
remedy is not indicative of a gap which federal 
common law must fill. Congress could have included a 
federal damages cause of action in the CAA, and it 
may add one at any time, but thus far it has opted not 
to do so. By supplying a federal remedy Congress 
chose not to provide, this Court would not be "filling a 
gap," it would be "providing a different regulatory 
scheme" than the one chosen by Congress. Milwaukee 
II, 451 U.S. at 324 n.18. 

Displacement of the federal common law does not 
leave those injured by air pollution without a remedy. 
Once federal common law is displaced, state nuisance 
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law becomes an available option to the extent it is not 
preempted by federal law. AEP, 131 S. Ct. at 2540 ("In 
light of our holding that the Clean Air Act displaces 
federal common law, the availability vel non of a state 
lawsuit depends, inter alia, on the preemptive effect of 
the federal Act.").  [**45][**45][**45][**45] The district court below 
dismissed Kivalina's state law nuisance claim without 
prejudice to refiling it in state court, and Kivalina may 
pursue whatever remedies it may have under state 
law to the extent their claims are not preempted. 

I therefore concur in the majority opinion that the 
CAA and the EPA action the Act authorizes displace 
Kivalina's claims. Because Kivalina's federal common 
law nuisance damages claim is displaced, the Court 
need not address the open question of whether 
Kivalina is the type of party that can bring a federal 
common law nuisance claim. See AEP, 131 S. Ct. at 
2536-37 (noting that the Supreme Court had "not yet 
decided whether private citizens . . . may invoke the 
federal common law of nuisance to abate out-of-state 
pollution," but concluding the question was "academic" 
because the plaintiffs' federal common  [*867][*867][*867][*867]  law 
nuisance claim was displaced by the CAA). 
 
II.  

The district court found Kivalina lacked standing. 
Standing is a jurisdictional issue deriving from the 
"case or controversy" requirement of Article III of the 
United States Constitution. Cole v. Oroville Union 
High Sch. Dist., 228 F.3d 1092, 1098 (9th Cir. 2000). 
Standing depends on "whether a party has  [**46][**46][**46][**46] a 
sufficient stake in an otherwise justiciable controversy 
to obtain judicial resolution of that controversy, and 
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serves to ensure that legal questions presented to the 
court will be resolved in a concrete factual context 
conducive to a realistic appreciation of the 
consequences of judicial action." Hall v. Norton, 266 
F.3d 969, 975 (9th Cir. 2001) (quotations, alterations, 
and internal citation omitted). 

The party invoking federal jurisdiction bears the 
burden of establishing standing. Lujan v. Defenders of 
Wildlife, 504 U.S. 555, 561, 112 S. Ct. 2130, 119 L. Ed. 
2d 351 (1992). The nature of that burden depends on 
the stage of the litigation. Am. Fed'n of Gov't Emps. 
Local 1 v. Stone, 502 F.3d 1027, 1032 (9th Cir. 2007). A 
plaintiff must support each element of the standing 
inquiry "in the same way as any other matter on which 
the plaintiff bears the burden of proof, i.e., with the 
manner and degree of evidence required at the 
successive stages of the litigation." Lujan, 504 U.S. at 
561. Consequently, at the dismissal stage, the Court 
accepts as true all factual allegations in the complaint 
and draws all reasonable inferences therefrom in the 
nonmoving party's favor. Ass'n for L.A. Deputy 
Sheriffs v. Cnty. of L.A., 648 F.3d 986, 991 (9th Cir. 
2011).  [**47][**47][**47][**47] A complaint's "general factual 
allegations of injury resulting from the defendant's 
conduct may suffice, for on a motion to dismiss we 
presume that general allegations embrace those 
specific facts that are necessary to support the claim." 
Jewel v. Nat'l Sec. Agency, 673 F.3d 902, 907 (9th Cir. 
2011) (alteration, citation, and internal quotation 
marks omitted). However, the complaint must allege 
sufficient facts plausibly establishing each element of 
the standing inquiry. Bell Atl. Corp. v. Twombly, 550 
U.S. 544, 556, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007); 
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Lujan, 504 U.S. at 561; Barnum Timber Co. v. EPA, 
633 F.3d 894, 899 (9th Cir. 2011). 

To establish standing under Article III of the 
Constitution, a plaintiff must show "(1) injury in fact; 
(2) causation; and (3) likelihood that the injury will be 
redressed by a favorable decision." Am. Civil Liberties 
Union of Nev. v. Lomax, 471 F.3d 1010, 1015 (9th Cir. 
2006). Specifically with respect to causation, the 
plaintiff must demonstrate that its injury is "fairly . . . 
trace[able] to the challenged action of the defendant, 
and not . . . th[e] result [of] the independent action of 
some third party not before the court." Pritikin v. 
Dep't of Energy, 254 F.3d 791, 797 (9th Cir. 2001)  
[**48][**48][**48][**48] (alterations in original) (citation omitted). The 
"line of causation" between the defendant's action and 
the plaintiff 's harm must be "more than 'attenuated.'" 
Maya v. Centex Corp., 658 F.3d 1060, 1070 (9th Cir. 
2011) (quoting Allen v. Wright, 468 U.S. 737, 757, 104 
S. Ct. 3315, 82 L. Ed. 2d 556 (1984)). However, a 
"causal chain does not fail simply because it has 
several 'links,' provided those links are 'not 
hypothetical or tenuous' and remain 'plausib[le].'" Id. 
(quoting Nat'l Audubon Soc., Inc. v. Davis, 307 F.3d 
835, 849 (9th Cir. 2002)). But where the causal chain 
"involves numerous third parties whose independent 
decisions collectively have a significant effect on 
plaintiffs' injuries, . . . the causal chain [is] too weak to 
support standing at the pleading stage." Id. (citations 
and internal quotation marks omitted). 

 [*868][*868][*868][*868]  Kivalina alleges that it is located at the tip 
of a barrier reef, and that global warming has harmed 
Kivalina because sea ice which used to protect 
Kivalina from coastal storms, waves, and surges now 
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forms later in the year, attaches to the coast later, 
breaks up earlier, and is less extensive. Kivalina thus 
is more exposed to storm waves and surges which are 
eroding the land upon which Kivalina  [**49][**49][**49][**49] sits to 
such an extent that Kivalina must relocate. According 
to the Complaint, Appellees are various oil, energy, 
and utility companies who annually emit millions of 
tons of greenhouse gases, and whom Kivalina thus 
identifies as "substantial contributors" to global 
warming. 

Kivalina's Complaint describes global warming as 
follows: 
  

   Energy from the sun heats the Earth, 
which reradiates the energy to space. 
Carbon dioxide and other greenhouse gases 
absorb some of the outgoing infrared 
energy, raising the temperature of the 
Earth's atmosphere. Carbon dioxide is by 
far the most significant greenhouse gas 
emitted by human activity. . . . A large 
fraction of carbon dioxide emissions persist 
in the atmosphere for several centuries, 
and thus have a lasting effect on climate. 
Atmospheric concentrations of carbon 
dioxide and other greenhouse gases 
continue to increase as each year's 
emissions are added to those that came 
before. Carbon dioxide levels in the 
atmosphere have increased by 35 percent 
since the dawn of the industrial revolution 
in the 18th century, and more than one-
third of the increase has occurred since 
1980. . . . Processes on land and in the 
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oceans that remove carbon dioxide from  
[**50][**50][**50][**50] the atmosphere are unable to keep 
pace with these emissions. As a result, the 
natural carbon cycle is out of balance and 
carbon dioxide levels in the atmosphere are 
increasing every year. . . . The global linear 
warming trend over the last 50 years is 
twice that of the previous 50 years. . . . The 
Arctic is warming at approximately twice 
the global average. 

 
According to the Complaint, global warming and the 
recognition of its potential implications are "not new," 
with observations, calculations, and predictions as to 
its effect dating back as far as the late 1800s. 

Kivalina alleges specifically with respect to 
Appellees that greenhouse gas emissions from 
Appellees' operations "no matter where such 
operations are located, rapidly mix in the atmosphere 
and cause an increase in the atmospheric concentration 
of carbon dioxide and other greenhouse gases 
worldwide. The heating that results from the 
increased carbon dioxide and other greenhouse gas 
concentrations to which defendants contribute cause 
specific, identifiable impacts in Kivalina." Kivalina 
further alleges that Appellees "knew that their 
individual greenhouse gas emissions were, in 
combination with emissions and conduct of others,  
[**51][**51][**51][**51] contributing to global warming and causing 
injuries to entities such as the Plaintiffs." 

Kivalina has not met the burden of alleging facts 
showing Kivalina plausibly can trace their injuries to 
Appellees. By Kivalina's own factual allegations, 
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global warming has been occurring for hundreds of 
years and is the result of a vast multitude of emitters 
worldwide whose emissions mix quickly, stay in the 
atmosphere for centuries, and, as a result, are 
undifferentiated in the global atmosphere. Further, 
Kivalina's allegations of their injury and traceability to 
Appellees' activities is not bounded in time. Kivalina 
does not identify when their injury occurred nor tie it 
to Appellees' activities within this vast time frame. 
Kivalina nevertheless seeks to hold these particular 
Appellees, out of all the greenhouse gas emitters who 
ever  [*869][*869][*869][*869]  have emitted greenhouse gases over 
hundreds of years, liable for their injuries. 

It is one thing to hold that a State has standing to 
pursue a statutory procedural right granted to it by 
Congress in the CAA to challenge the EPA's failure to 
regulate greenhouse gas emissions which 
incrementally may contribute to future global 
warming. See Massachusetts, 549 U.S. at 516-20.  
[**52][**52][**52][**52] It is quite another to hold that a private party 
has standing to pick and choose amongst all the 
greenhouse gas emitters throughout history to hold 
liable for millions of dollars in damages. 
 
III.  

For the reasons articulated above, I concur in the 
majority's conclusion that the CAA displaces 
Kivalina's federal common law nuisance claim for 
damages. Additionally, I would hold that Kivalina 
lacks standing. 

Footnote 
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1   It is not inexorably the rule that the unavailability of 
one remedy necessarily precludes the availability of 
another remedy arising out of the same asserted right 
or injury. See, e.g., Cipollone v. Liggett Group, Inc., 505 
U.S. 504, 518-19, 112 S. Ct. 2608, 120 L. Ed. 2d 407 
(1992) (holding that while state law warning or labeling 
requirements were preempted by federal tobacco 
labeling laws, (and thus a state law action for injunctive 
relief requiring  [**37][**37][**37][**37] any such labeling would be 
preempted), state law damages claims based on 
smoking-related injuries were not preempted); Ex 
Parte Young, 209 U.S. 123, 28 S. Ct. 441, 52 L. Ed. 714 
(1908) (permitting a suit in federal court to 
prospectively enjoin a state official acting in his official 
capacity even though a similar claim for damages could 
not be brought in federal court due to the Eleventh 
Amendment). 
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OPINIONOPINIONOPINIONOPINION    
    
[*868][*868][*868][*868]  ORDER GRANTING DEFENDANTS' ORDER GRANTING DEFENDANTS' ORDER GRANTING DEFENDANTS' ORDER GRANTING DEFENDANTS' 
MOTIONS TO DISMISS FOR LACK OF MOTIONS TO DISMISS FOR LACK OF MOTIONS TO DISMISS FOR LACK OF MOTIONS TO DISMISS FOR LACK OF 
SUBJECT MATTERSUBJECT MATTERSUBJECT MATTERSUBJECT MATTER JURISDICTION JURISDICTION JURISDICTION JURISDICTION  

Plaintiff Native Village of Kivalina (the Village) is 
the governing body of an Inupiat Eskimo village of 
approximately 400 people who reside in the City of 
Kivalina (Kivalina),  [**5][**5][**5][**5] which also is a plaintiff in 
this action. The Complaint alleges that as a result of 
global warming, the Arctic sea ice that protects the 
Kivalina coast from winter storms has diminished, and 
that the resulting erosion and destruction will require 
the relocation of Kivalina's residents. As defendants, 
the Village and Kivalina (collectively, Plaintiffs) have 
named twenty-four oil, energy and utility companies 1 
from whom they seek damages under a federal 
common law claim of nuisance, based on their alleged 
contribution to the excessive emission of carbon 
dioxide and other greenhouse gases which they claim 
are causing global warming. 

The parties are presently before the Court on 
various Defendants' motions to dismiss for lack of 
subject matter jurisdiction, pursuant to Federal Rules 
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of Civil Procedure 12(b)(1) and 12(b)(6). In their Rule 
12(b)(1) motions, Defendants contend that Plaintiffs' 
claims are not justiciable under the political question 
doctrine, and that Plaintiffs otherwise lack standing 
under Article III of the United States Constitution. 
Having read and considered the papers filed in 
connection with this matter, and being fully informed, 
the Court hereby GRANTS Defendants' motions to 
dismiss for lack of jurisdiction. The Court, in its 
discretion, finds this matter suitable for resolution 
without oral argument. See Fed.R.Civ.P. 78(b). 
 
I. BACKGROUNDI. BACKGROUNDI. BACKGROUNDI. BACKGROUND  
 
A. OVERVIEWA. OVERVIEWA. OVERVIEWA. OVERVIEW  

The Village is a self-governing, federally-
recognized Tribe of Inupiat Eskimos established 
pursuant to the provisions of the Indian 
Reorganization Act of 1934, as amended in 1936. 
Compl. P 12. Members of the Village reside in 
Kivalina, which is a unified municipality incorporated 
under Alaska law in  [**7][**7][**7][**7] 1969 with a population of 
approximately 400 persons. Id. P 1, 13, 15. Kivalina is 
located at the tip of a six-mile long barrier reef, 
approximately seventy miles north of the Arctic 
Circle, between the Chukchi Sea and the Kivalina and 
[*869][*869][*869][*869]  Wulik Rivers on the Northwest coast of 
Alaska. Id. P 1. 

The Kivalina coast is protected by Arctic sea ice 
that is present during the fall, winter and spring. Id. 
PP 4, 16. The sea ice, which attaches to the Kivalina 
coast, acts as a barrier against the coastal storms and 
waves that affect the coast of the Chukchi Sea. Id. P 
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16. As a result of global warming, however, the sea ice 
now attaches to the Kivalina coast later in the year 
and breaks up earlier and is thinner and less extensive 
than before, thus subjecting Kivalina to coastal storm 
waves and surges. Id. The resulting erosion has now 
reached the point where Kivalina is becoming 
uninhabitable. Id. P 17. Plaintiffs allege that as a 
result, the Village will have to be relocated, at a cost 
estimated to range from $ 95 to $ 400 million. Id. PP 1, 
17. 
 
B. GLOBAL WARMINGB. GLOBAL WARMINGB. GLOBAL WARMINGB. GLOBAL WARMING  

In recent years, much attention has been focused 
on the issue of global warming, which is not itself an 
event so much as it is a sequence  [**8][**8][**8][**8] of events. 
Generally speaking, global warming refers to the 
build-up of carbon dioxide and methane (commonly 
referred to as "greenhouse gases") in the atmosphere 
which, in turn, causes the temperature of the planet to 
increase. Id. P 123. Both carbon dioxide and methane 
are products of human activity. Id. PP 124, 133. 
Plaintiffs attribute the build-up of atmospheric carbon 
dioxide and methane to increases in the combustion of 
fossil fuels as well as fuel harvesting activities, such as 
coal mining and oil drilling. Id. PP 124, 126, 167-69, 
173, 180. 

According to Plaintiffs, carbon dioxide and other 
greenhouse gas levels have been increasing steadily 
since the beginning of the industrial revolution in the 
18th century, with more than a one-third increase 
having occurred since 1980. Id. P 125. The emitted 
gases "rapidly mix in the atmosphere and cause the 
increase in the atmospheric concentration of carbon 
dioxide levels and other greenhouse gases worldwide." 
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Id. P 254. These gases remain in the atmosphere for 
centuries and "thus have a lasting effect on [the] 
climate." Id. P 124. The carbon dioxide traps heat 
emitted by the sun which, in turn, increases the 
climactic temperature on Earth.  [**9][**9][**9][**9] Id. As the 
planet heats, the oceans become less efficient at 
removing carbon dioxide from the atmosphere. Id. P 
127. Likewise, the planet reflects less energy back into 
space which then causes "white, snowy, or icy areas" to 
darken and absorb more heat. Id. The increase in the 
surface temperature causes seawater to expand and 
sea levels to rise. Id. P 130. In addition, sea levels are 
rising due to the melting of ice caps and glaciers 
resulting from increased temperatures. Id. P 131. 
Plaintiffs allege that these events have, in turn, led to 
the loss of the Arctic sea ice that serves to protect 
Kivalina from winter storms. Id. P 4. 
 
C. PROCEDURAL HISTORYC. PROCEDURAL HISTORYC. PROCEDURAL HISTORYC. PROCEDURAL HISTORY  

Plaintiffs filed their Complaint on February 26, 
2008. The Complaint alleges four claims for relief: (1) 
Federal Common Law: Public Nuisance; (2) State 
Law: Private and Public Nuisance; (3) Civil 
Conspiracy; and (4) Concert of Action. Compl. PP 249-
282. As Defendants, Plaintiffs have named various oil 
companies, power companies and utility providers, all 
of whom are alleged to be jointly and severally liable 
for causing damage to Plaintiffs. The Complaint does 
not seek injunctive relief nor does it specify a 
particular amount of monetary  [**10][**10][**10][**10] damages. 
However, Plaintiffs claim that the effects of global 
warming mean that they will have to relocate the 
inhabitants of Kivalina at an estimated cost of $ 95 
million to $ 400 million. Id. P 1. 
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 [*870][*870][*870][*870]  Pursuant to the parties' stipulated 
scheduling order, Defendants filed various motions to 
dismiss pursuant to Rules 12(b)(1) and 12(b)(6). These 
motions are: (a) Motion of Certain Oil Company 
Defendants to Dismiss Plaintiffs' Complaint Pursuant 
to Fed. R. Civ. P. 12(b)(1); (b) Motion to Dismiss of 
Defendant Peabody Energy Corporation for lack of 
Subject Matter Jurisdiction Pursuant to Fed. R. Civ. 
P. 12(b)(1) and for Failure to State a Claim Upon 
Which Relief May be Granted Pursuant to Fed. R. Civ. 
P. 12(b)(6); (c) Motion of Certain Oil Company 
Defendants to Dismiss Plaintiffs' Complaint Pursuant 
to Fed. R. Civ. P. 12(b)(1); (d) Motion of Certain 
Utility Defendants to Dismiss Plaintiffs' Civil 
Conspiracy Claim; and (e) Utility Defendants' Motion 
to Dismiss. 2  

The threshold question presented by Defendants' 
motions is whether the Court has subject matter 
jurisdiction over Plaintiffs' federal claim for common 
law nuisance. In particular, Defendants argue that 
under the political question doctrine, the Court lacks 
jurisdiction to consider the merits of Plaintiffs' 
nuisance claim because its resolution will require the 
Court to make policy determinations relating to the 
use of fossil fuels and other energy sources and 
consider their value in relation to the environmental, 
economic and social consequences of such use. 
Defendants argue that such questions are inherently 
political and that there are no judicially manageable 
standards available to adjudicate these issues. As a 
secondary basis for dismissal, Defendants argue that 
Plaintiffs lack standing under Article III to pursue 
their global warming claims under a nuisance theory 
on the ground that their injury is not "fairly traceable" 
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to the conduct of Defendants. The Court analyzes each 
of these contentions below. 
 

IIIII. LEGAL STANDARDI. LEGAL STANDARDI. LEGAL STANDARDI. LEGAL STANDARD    
    

"Federal courts are courts of limited jurisdiction. 
They possess only that power authorized by 
Constitution  [**12][**12][**12][**12] and statute, which is not to be 
expanded by judicial decree." Rasul v. Bush, 542 U.S. 
466, 489, 124 S. Ct. 2686, 159 L. Ed. 2d 548 (2004) 
(quoting Kokkonen v. Guardian Life Ins. Co. of Am., 
511 U.S. 375, 377, 114 S. Ct. 1673, 128 L. Ed. 2d 391 
(1994)). The court is presumed to lack jurisdiction 
unless the contrary appears affirmatively from the 
record. DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 
342 n.3, 126 S. Ct. 1854, 164 L. Ed. 2d 589 (2006). 
Consistent with these basic jurisdictional precepts, the 
Ninth Circuit has articulated the standard for 
surviving a motion to dismiss for lack of jurisdiction as 
follows: "When subject matter jurisdiction is 
challenged under Federal Rule of Procedure 12(b)(1), 
the plaintiff has the burden of proving jurisdiction in 
order to survive the motion. A plaintiff suing in a 
federal court must show in his pleading, affirmatively 
and distinctly, the existence of whatever is essential to 
federal jurisdiction, and, if he does not do so, the court, 
on having the defect called to its attention or on 
discovering the same, must dismiss the case, unless 
the defect be corrected by amendment." Tosco Corp. v. 
Communities for a Better Env't, 236 F.3d 495, 499 (9th 
Cir. 2001) (citations and internal quotations omitted). 

 
A Rule 12(b)(1) challenge to subject matter 

jurisdiction  [**13][**13][**13][**13] can be "facial," in which case the 
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Court assumes the plaintiff's factual allegations to be 
true and draws all reasonable inferences in its favor. 
[*871][*871][*871][*871]  Doe v. Holy See, 557 F.3d 1066, 1073 (9th Cir. 
2009); Castaneda v. United States, 546 F.3d 682, 684 n. 
1 (9th Cir. 2008). Or, the motion may be a "factual" or 
"speaking" motion, where the movant may submit 
materials outside the pleadings to support its motion. 
In that case, "'[i]t then becomes necessary for the 
party opposing the motion to present affidavits or any 
other evidence necessary to satisfy its burden of 
establishing that the court, in fact, possesses subject 
matter jurisdiction.'" Colwell v. Dep't of Health and 
Human Servs., 558 F.3d 1112, 1121 (9th Cir. 2009) 
(quoting St. Clair v. City of Chico, 880 F.2d 199, 201 
(9th Cir. 1989)). "If the court determines at any time 
that it lacks subject-matter jurisdiction, the court 
must dismiss the action." Fed.R.Civ.P 12(h)(3). The 
instant motions present a facial challenge only. 
 
III. DISCUSSIONIII. DISCUSSIONIII. DISCUSSIONIII. DISCUSSION  
 
A. THE POLITICAL QUESTION DOCTRINEA. THE POLITICAL QUESTION DOCTRINEA. THE POLITICAL QUESTION DOCTRINEA. THE POLITICAL QUESTION DOCTRINE  

Federal courts are courts of limited jurisdiction. 
The power to hear a particular case is circumscribed 
by Article III of the Constitution, which extends 
federal judicial  [**14][**14][**14][**14] power only to actual "Cases" 
and "Controversies." U.S. Const., art. III, § 2, cl. 1. The 
Supreme Court "has recognized that the case-or-
controversy limitation is crucial in maintaining the 
'tripartite allocation of power' set forth in the 
Constitution." DaimlerChrysler Corp. v. Cuno, 547 
U.S. 332, 341, 126 S. Ct. 1854, 164 L. Ed. 2d 589 (2006) 
(internal quotations omitted). Article III standing is 
thus a threshold requirement for federal court 
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jurisdiction. Lujan v. Defenders of Wildlife, 504 U.S. 
555, 559-60, 112 S. Ct. 2130, 119 L. Ed. 2d 351 (1992). 

"The Supreme Court has indicated that disputes 
involving political questions lie outside of the Article 
III jurisdiction of federal courts." Corrie v. 
Caterpillar, Inc., 503 F.3d 974, 980 (9th Cir. 2007) 
(citing cases); Summers v. Earth Island Inst.,     U.S.    
, 129 S.Ct. 1142, 1148, 173 L. Ed. 2d 1 (2009) ("courts 
have no charter to review and revise legislative and 
executive action"); Vieth v. Jubelirer, 541 U.S. 267, 
277, 124 S. Ct. 1769, 158 L. Ed. 2d 546 (2004) ("the 
judicial department has no business entertaining the 
claim ... because the question is entrusted to one of the 
political branches or involves no judicially enforceable 
rights."); see also United States v. Mandel, 914 F.2d 
1215, 1222 (9th Cir. 1990) ("certain political questions 
are by their  [**15][**15][**15][**15] nature committed to the political 
branches to the exclusion of the judiciary."). 

The political question doctrine is a species of the 
separation of powers doctrine and provides that 
certain questions are political as opposed to legal, and 
thus, must be resolved by the political branches rather 
than by the judiciary. Corrie, 503 F.3d at 980. "The 
political question doctrine serves to prevent the 
federal courts from intruding unduly on certain policy 
choices and value judgments that are constitutionally 
committed to Congress or the executive branch." 
Koohi v. United States, 976 F.2d 1328, 1331 (9th Cir. 
1992). "A nonjusticiable political question exists when, 
to resolve a dispute, the court must make a policy 
judgment of a legislative nature, rather than resolving 
the dispute through legal and factual analysis." 



54a 

 

E.E.O.C. v. Peabody Western Coal Co., 400 F.3d 774, 
785 (9th Cir. 2005). 

In Baker v. Carr, 369 U.S. 186, 210, 82 S. Ct. 691, 7 
L. Ed. 2d 663 (1962), the Supreme Court set forth six 
independent factors, any one of which demonstrates 
the presence of a non-justiciable political question: 
  

   [1] a textually demonstrable 
constitutional commitment of the issue to a 
coordinate political department; or [2] a 
lack of judicially  [**16][**16][**16][**16] discoverable and 
manageable [*872][*872][*872][*872]  standards for resolving 
it; or [3] the impossibility of deciding 
without an initial policy determination of a 
kind clearly for nonjudicial discretion; or [4] 
the impossibility of a court's undertaking 
independent resolution without expressing 
lack of the respect due coordinate branches 
of government; or [5] an unusual need for 
unquestioning adherence to a political 
decision already made; or [6] the 
potentiality of embarrassment from 
multifarious pronouncements by various 
departments on one question. 

 
"'[T]he first three Baker factors focus on the 
constitutional limitations of a court's jurisdiction, 
while the final three are 'prudential considerations 
[that] counsel against judicial intervention.'" Corrie, 
503 F.3d at 981 (quoting Wang v. Masaitis, 416 F.3d 
992, 996 (9th Cir. 2005)). 

The six Baker factors have been grouped into three 
general inquiries: "(i) Does the issue involve resolution 
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of questions committed by the text of the Constitution 
to a coordinate branch of Government? (ii) Would 
resolution of the question demand that a court move 
beyond areas of judicial expertise? (iii) Do prudential 
considerations counsel against judicial intervention?" 
Wang, 416 F.3d at 995  [**17][**17][**17][**17] (citing Goldwater v. 
Carter, 444 U.S. 996, 997, 100 S. Ct. 533, 62 L. Ed. 2d 
428 (1979) (Powell, J., concurring)). Under this 
distilled approach, the first inquiry covers Baker 
factor one; the second inquiry covers Baker factors 
two and three; and the third covers Baker factor four 
through six. Id. at 995-996. Any one of the Baker 
factors may be dispositive. Alperin v. Vatican Bank, 
410 F.3d 532, 547 (9th Cir. 2005); United States v. 
Mandel, 914 F.2d 1215, 1222 (9th Cir. 1990). 

 
1. Textual Commitment1. Textual Commitment1. Textual Commitment1. Textual Commitment  

The first Baker factor examines whether there is "a 
textually demonstrable constitutional commitment of 
the issue to a coordinate political department." Baker, 
369 U.S. at 217. "This factor recognizes that, under the 
separation of powers, certain decisions have been 
exclusively committed to the legislative and executive 
branches of the federal government, and are therefore 
not subject to judicial review." McMahon v. 
Presidential Airways, Inc., 502 F.3d 1331, 1358-59 
(11th Cir. 2007). The existence of "a textually 
demonstrable constitutional commitment of the issue 
to a coordinate political department" turns on an 
examination of the constitutional provisions governing 
the exercise of the power in question. See Powell v. 
McCormack, 395 U.S. 486, 519-520, 89 S. Ct. 1944, 23 
L. Ed. 2d 491 (1969);  [**18][**18][**18][**18] Consejo de Desarrollo 
Economico de Mexicali, A.C. v. United States, 482 
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F.3d 1157, 1172 (9th Cir. 2007) ("the courts must, in 
the first instance, interpret the text in question and 
determine whether and to what extent the issue is 
textually committed."). Though there are few 
instances of "this sort of textual commitment," courts 
may "infer the presence of a political question from the 
text and structure of the Constitution." Nixon v. 
United States, 506 U.S. 224, 240, 113 S. Ct. 732, 122 L. 
Ed. 2d 1 (1993). That being said, a mandate to regulate 
a certain area is not the equivalent of delegating the 
exclusive power to resolve that issue to another 
branch. Id. Rather, the issue is whether the 
Constitution has given one of the political branches 
final responsibility for interpreting the scope and 
nature of such a power. Id. 

Defendants argue that allowing Plaintiffs to 
proceed with their global warming claim would run 
afoul of the first Baker factor "because it would 
intrude upon the political branches' constitutionally 
committed authority over foreign policy." Oil Defs.' 
Mot. at 22. In particular, Defendants maintain that 
Congress and the President have declined to adopt 
emission [*873][*873][*873][*873]  caps absent an agreement from 
developing  [**[**[**[**19]19]19]19] nations. Id. They further claim that 
the rationale for the United States' position is two-
fold: (1) that a successful approach to global warming 
requires a "global" approach that includes cooperation 
from both industrialized and developing nations; and 
(2) this country could "find itself in an inferior 
bargaining position" with respect to future diplomatic 
attempts to address this issue. Id. at 22-23. In view of 
these considerations, Defendants contend that the 
Court's retroactive establishment of greenhouse gas 
emission caps would "override the considered foreign 
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policy judgment of the political branches...." Id. at 23; 
see also Utilities Defs.' Mot. at 8; Peabody Mot. at 11-
12. 

It is true, as a general matter, that "'foreign policy 
[is] the province and responsibility of the Executive.'" 
Dep't of Navy v. Egan, 484 U.S. 518, 529, 108 S. Ct. 
818, 98 L. Ed. 2d 918 (1988). "[T]he very nature of 
executive decisions as to foreign policy is political, not 
judicial." Chicago & S. Air Lines, Inc. v. Waterman 
S.S. Corp., 333 U.S. 103, 111, 68 S. Ct. 431, 92 L. Ed. 
568 (1948). "But the mere fact that foreign affairs may 
be affected by a judicial decision does not implicate 
abstention." Khouzam v. Attorney Gen. of United 
States, 549 F.3d 235, 250 (3rd Cir. 2008).  [[[[**20]**20]**20]**20] In 
fact, "it is error to suppose that every case or 
controversy which touches foreign relations lies 
beyond judicial cognizance[.]" Baker, 369 U.S. at 211. 
"This over-inclusive approach threatens to sweep all 
cases touching foreign relations beyond the purview of 
the courts-a practice warned against in Baker." See 
Alperin, 410 F.3d at 547. In fact, "Baker cautioned 
against 'sweeping statements" that imply all questions 
involving foreign relations are political ones.'" Id. at 
544-45. 

The indisputably international dimension of this 
particular environmental problem does not render the 
instant controversy a non-justiciable one. While 
Defendants have shown that global warming issues 
may implicate foreign policy and related economic 
issues, the fact that this case "touches foreign 
relations" does not ipso facto place it beyond the reach 
of the judiciary. See Corrie, 503 F.3d at 982. Tellingly, 
none of the Defendants cite to any express provision of 
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the Constitution or provision from which it can be 
inferred that the power to make the final 
determination regarding air pollution or global 
warming has been vested in either the executive or 
legislative branch of the government. Given their 
failure  [**21][**21][**21][**21] to do so, the Court must presume that 
no such limitation exists. See Davis v. Passman, 442 
U.S. 228, 242, 99 S. Ct. 2264, 60 L. Ed. 2d 846 (1979) 
("At least in the absence of 'a textually demonstrable 
constitutional commitment of [an] issue to a coordinate 
political department,' ... we presume that justiciable 
constitutional rights are to be enforced through the 
courts."). Accordingly, the first Baker factor is not 
implicated. 

2. Scope of Judicial Expertise2. Scope of Judicial Expertise2. Scope of Judicial Expertise2. Scope of Judicial Expertise 

"The second Goldwater factor lumps together the 
second and third Baker inquiries--whether there is 'a 
lack of judicially discoverable and manageable 
standards' and whether a decision is impossible 
'without an initial policy determination of a kind 
clearly for nonjudicial discretion.'" Wang, 416 F.3d at 
996. As noted, the common inquiry presented by these 
two factors is whether "resolution of the question 
demand[s] that a court move beyond areas of judicial 
expertise[.]" Id. at 995. 

a) Judicially Discoverable and Manageable a) Judicially Discoverable and Manageable a) Judicially Discoverable and Manageable a) Judicially Discoverable and Manageable 
StandardsStandardsStandardsStandards 

In Alperin, the Ninth Circuit explained that focus 
of the second Baker factor is "not whether the case is 
unmanageable in the sense of being large, complicated, 
or otherwise difficult to tackle from [*874][*874][*874][*874]  a logistical 
standpoint. Rather, courts  [**22][**22][**22][**22] must ask whether 
they have the legal tools to reach a ruling that is 
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'principled, rational, and based upon reasoned 
distinctions.'" 410 F.3d at 552. Thus, "[i]nstead of 
focusing on the logistical obstacles," the relevant 
inquiry is whether the judiciary is granting relief in a 
reasoned fashion versus allowing the claims to 
proceed such that they "merely provide 'hope' without 
a substantive legal basis for a ruling." Id. (emphasis 
added). 

Plaintiffs contend that "[t]he judicially discoverable 
and manageable standards here are the same as they 
are in all nuisance cases." Pls.' Opp'n at 63. They assert 
that the salient inquiry underlying their federal 
nuisance claim is whether Defendants contributed to 
"an unreasonable interference with public rights[.]" Id. 
Resolution of what is "reasonable," Plaintiffs assert, is 
to be determined by examining whether the conduct 
involves a "significant interference with the public 
health, the public safety, the public peace, the public 
comfort or the public convenience" and whether the 
conduct is "of a continuing nature" or has produced a 
"permanent or long lasting effect[.]" Id. However, the 
flaw in Plaintiffs' argument is that it overlooks that 
the  [**23][**23][**23][**23] evaluation of a nuisance claim is not 
focused entirely on the unreasonableness of the harm. 
Rather, the factfinder must also balance the utility and 
benefit of the alleged nuisance against the harm 
caused. 

A public nuisance is defined as an "unreasonable 
interference with a right common to the general 
public." Restatement (Second) of Torts § 821(b)(1) 
(1979). Whether the interference is unreasonable turns 
on weighing "the gravity of the harm against the 
utility of the conduct." Id. § 821B cmt. e. "The 
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unreasonableness of a given interference represents a 
judgment reached by comparing the social utility of an 
activity against the gravity of the harm it inflicts, 
taking into account a handful of relevant factors." 
People ex rel. Gallo v. Acuna, 14 Cal. 4th 1090, 1105, 
60 Cal. Rptr. 2d 277, 929 P.2d 596 (1997) (citing 
Restatement (Second) of Torts, §§ 826-831). Stated 
another way, resolution of a nuisance claim is not 
based on whether the plaintiff finds the invasion 
unreasonable, but rather, "whether reasonable persons 
generally, looking at the whole situation impartially 
and objectively, would consider it unreasonable." Id. 
(quotations and citation omitted and emphasis added); 
see also Florida East Coast Props., Inc. v. 
Metropolitan Dade County, 572 F.2d 1108, 1112 (5th 
Cir. 1978)  [**24][**24][**24][**24] ("In every case, the court must make 
a comparative evaluation of the conflicting interests 
according to objective legal standards, and the gravity 
of harm to the plaintiff must be weighed against the 
utility of the defendant's conduct."). 

Applying the above-discussed principles here, the 
factfinder will have to weigh, inter alia, the energy-
producing alternatives that were available in the past 
and consider their respective impact on far ranging 
issues such as their reliability as an energy source, 
safety considerations and the impact of the different 
alternatives on consumers and business at every level. 
See People of the State of Calif. v. Gen. Motors Corp., 
2007 U.S. Dist. LEXIS 68547, 2007 WL 2726871 at *8 
(N.D. Cal., Sept. 17, 2007) ("Plaintiff's claim would 
require the Court to balance the competing interests 
of reducing global warming emissions and the 
interests of advancing and preserving economic and 
industrial development"); see also Cook v. Rockwell 
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Int'l. Corp., 580 F. Supp. 2d 1071, 1166 (D. Colo. 2006) 
("To assess the utility of Defendants' conduct, the jury 
must consider several factors, including the primary 
purpose of Defendants' conduct and the social value of 
that purpose") (citing Restatement (Second) of Torts § 
828  [**25][**25][**25][**25] & cmt. e). The factfinder would then have 
[*875][*875][*875][*875]  to weigh the benefits derived from those 
choices against the risk that increasing greenhouse 
gases would in turn increase the risk of causing 
flooding along the coast of a remote Alaskan locale. 
Plaintiffs ignore this aspect of their claim and 
otherwise fail to articulate any particular judicially 
discoverable and manageable standards that would 
guide a factfinder in rendering a decision that is 
principled, rational, and based upon reasoned 
distinctions. See Alperin, 410 F.3d at 552. 

Plaintiffs next argue that the existence of judicially 
discoverable or manageable standards is exemplified 
by the long, prior history of air and water pollution 
cases. Pls.' Opp'n at 61-63. The Second Circuit in 
Connecticut v. Am. Elec. Power Co. Inc.,   582F.3d 
309, 2009 U.S. App. LEXIS 20873, 2009 WL 2996729 
(2d Cir. Sept. 21, 2009) (AEP) agreed with this 
reasoning in holding that the political question 
doctrine did not bar a nuisance lawsuit brought by 
eight states, a city and three land trusts against six 
electric power corporations "to cap and then reduce 
their carbon monoxide emissions." 2009 U.S. App. 
LEXIS 20873, [WL] at *1. With regard to the second 
Baker factor, the AEP court rejected the defendants' 
reliance  [**26][**26][**26][**26] on "uncertainties" regarding the 
precise effect of greenhouse gas emissions and noted 
that "federal courts have successfully adjudicated 
complex common law nuisance cases for over a 
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century." 2009 U.S. App. LEXIS 20873, [WL] at *10. 
Based on the judiciary's history of addressing "new 
and complex problems," including those concerning 
environmental pollution, the court concluded that 
"[w]ell-settled principles of tort and public nuisance 
law provide appropriate guidance to the district court 
in assessing Plaintiffs' claims and federal courts are 
competent to deal with these issues" such that their 
global warming concerns can "be addressed through 
principled adjudication." 2009 U.S. App. LEXIS 20873, 
[WL] at *13. This Court is not so sanguine. While such 
principles may provide sufficient guidance in some 
novel cases, this is not one of them. 

The cases cited by Plaintiffs as well as the AEP 
court involved nuisance claims founded on 
environmental injuries far different than those alleged 
in the instant case. 3 The common thread running 
through each of those cases is that they involved a 
discrete number of "polluters" that were identified as 
causing a specific injury to a specific area. Yet, 
Plaintiffs themselves concede that considerations 
involved  [**27][**27][**27][**27] in the emission of greenhouse gases 
and the resulting effects of global warming are 
"entirely different" than those germane to water or air 
pollution cases. Pls.' Opp'n at 105. While a water 
pollution claim typically involves a discrete, 
geographically definable waterway, Plaintiffs' global 
warming claim is based on the emission of greenhouse 
gases from innumerable sources located throughout 
the world and affecting the entire planet and its 
atmosphere. Pls.' Opp'n at 105. Notably, Plaintiffs 
acknowledge that the global warming process involves 
"common pollutants that are mixed together in the 
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atmosphere [that] cannot be similarly geographically 
circumscribed." Id. 

The sequence of events leading to the claimed 
injury also is distinguishable. In a water pollution case, 
the discharge in excess of the amount permitted is 
presumed harmful. See Tex. Indep. Producers and 
Royalty Owners Ass'n v. E.P.A., 410 F.3d 964, 974 
(5th Cir. 2005) (Texas [*876][*876][*876][*876]  Indep. Producers). In 
contrast, the harm from global warming involves a 
series of events disconnected from the discharge itself. 
In a global warming scenario, emitted greenhouse 
gases combine with other gases in the atmosphere 
which in turn results in the planet retaining heat, 
which in turn causes the ice caps to melt and the 
oceans to rise, which in turn causes the Arctic sea ice 
to melt, which in turn allegedly renders Kivalina 
vulnerable to erosion and deterioration resulting from 
winter storms. See Compl. PP 1, 4, 123-127, 254; Pls.' 
Opp'n at 105. 

Despite the admitted and significant distinctions 
between a nuisance claim based on water or air 
pollution and one, such as the present, based on global 
warming, neither Plaintiffs nor AEP offers any 
guidance as to precisely what judicially discoverable 
and manageable standards are to be employed in 
resolving the claims at issue. Although federal courts  
[**29][**29][**29][**29] undoubtedly are well suited to resolve new and 
complex issues and cases, the Court is not persuaded 
that this is such a case. Plaintiffs' global warming 
nuisance claim seeks to impose liability and damages 
on a scale unlike any prior environmental pollution 
case cited by Plaintiffs. Those cases do not provide 
guidance that would enable the Court to reach a 
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resolution of this case in any "reasoned" manner. See 
Alperin, 410 F.3d at 552. Consequently, the Court 
concludes that application of the second Baker factor 
precludes judicial consideration of Plaintiff's federal 
nuisance claim. 

b) Initial Policy Determinationb) Initial Policy Determinationb) Initial Policy Determinationb) Initial Policy Determination 

Equally problematic for Plaintiffs is the third 
Baker factor, which requires the Court to determine 
whether it would be impossible for the judiciary to 
decide the case "without an initial policy determination 
of a kind clearly for nonjudicial discretion." Baker, 369 
U.S. at 217. A political question under this factor 
"exists when, to resolve a dispute, the court must 
make a policy judgment of a legislative nature, rather 
than resolving the dispute through legal and factual 
analysis." EEOC v. Peabody W. Coal Co., 400 F.3d 774, 
784 (9th Cir. 2005). This factor is aimed at preventing  
[**30][**30][**30][**30] a court from "removing an important policy 
determination from the Legislature." In re Methyl 
Tertiary Butyl Ether (MTBE) Prods. Liab. Litig., 438 
F. Supp. 2d 291, 297 (S.D.N.Y. 2006). 

Plaintiffs emphasize that because they are not 
seeking injunctive relief, there is no need for the Court 
to delve into the task of retroactively determining 
what emission limits should have been imposed. Pls.' 
Opp'n at 64-69. This argument rests on the same faulty 
logic discussed above; to wit, that Plaintiffs' nuisance 
claim can be resolved solely by examining the 
reasonableness of the harm, while avoiding any 
consideration of the conduct causing the nuisance. As 
noted, Plaintiffs' federal nuisance claim inherently 
requires the factfinder to consider both the harm 
experienced by Plaintiff as well as the utility or value 
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of Defendants' actions. The fact that plaintiff is 
seeking damages as opposed to injunctive relief does 
not counsel a different result. Regardless of the relief 
sought, the resolution of Plaintiffs' nuisance claim 
requires balancing the social utility of Defendants' 
conduct with the harm it inflicts. That process, by 
definition, entails a determination of what would have 
been an acceptable  [[[[**31]**31]**31]**31] limit on the level of 
greenhouse gases emitted by Defendants. See GM, 
2007 U.S. Dist. LEXIS 68547, 2007 WL 2726871 at *8 
("regardless of the relief sought, the Court is left to 
make an initial decision as to what is unreasonable in 
the context of carbon dioxide emissions.") 

Plaintiffs also fail to confront the fact that 
resolution of their nuisance claim requires the 
judiciary to make a policy decision about who should 
bear the cost of [*877][*877][*877][*877]  global warming. Though 
alleging that Defendants are responsible for a 
"substantial portion" of greenhouse gas emissions, 
Compl. P 3, Plaintiffs also acknowledge that virtually 
everyone on Earth is responsible on some level for 
contributing to such emissions. 4 Yet, by pressing this 
lawsuit, Plaintiffs are in effect asking this Court to 
make a political judgment that the two dozen 
Defendants named in this action should be the only 
ones to bear the cost of contributing to global 
warming. Plaintiffs respond that Defendants should be 
the ones held responsible for damaging Kivalina 
allegedly because "they are responsible for more of the 
problem than anyone else in the nation...." Pls.' Opp'n 
at 68. But even if that were true, Plaintiffs ignore that 
the allocation of fault--and cost--of  [**32][**32][**32][**32] global 
warming is a matter appropriately left for 
determination by the executive or legislative branch in 
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the first instance. The Court thus concludes that the 
third Baker factor also militates in favor of dismissal. 5  
 
B.  [**33] ARTICLE III STANDINGB.  [**33] ARTICLE III STANDINGB.  [**33] ARTICLE III STANDINGB.  [**33] ARTICLE III STANDING  

Article III standing is a threshold requirement for 
federal court jurisdiction. Lujan v. Defenders of 
Wildlife, 504 U.S. 555, 559-60, 112 S. Ct. 2130, 119 L. 
Ed. 2d 351 (1992). Under Article III of the 
Constitution, federal judicial power extends only to 
"Cases" and "Controversies." U.S. Const., art. III, § 2, 
cl. 1. "[I]n order to have Article III standing, a plaintiff 
must adequately establish: (1) an injury in fact (i.e., a 
concrete and particularized invasion of a legally 
protected interest); (2) causation (i.e., a fairly 
traceable connection between the alleged injury in fact 
and the alleged conduct of the defendant); and (3) 
redressability (i.e., it is likely and not merely 
speculative that the plaintiff's injury will be remedied 
by the relief plaintiff seeks in bringing suit)." Sprint 
Commc'n Co., L.P. v. APCC Servs., Inc.,     U.S.    , 128 
S.Ct. 2531, 2535, 171 L. Ed. 2d 424 (2008) (citing 
Lujan, 504 U.S. at 560-561) (internal quotations and 
alterations omitted); Stormans, Inc. v. Selecky, 571 
F.3d 960, 970 (9th Cir. 2009). The party invoking 
federal jurisdiction bears the burden of establishing 
these elements which are the "irreducible 
constitutional minimum" requirements of standing. 
Lujan, 504 U.S. at 560-61. 

The  [**34][**34][**34][**34] standing dispute in this case centers on 
what the Supreme Court has defined as "the causation 
requirement" of standing, i.e., fair traceability. Bennett 
v. Spear, 520 U.S. 154, 167, 117 S. Ct. 1154, 137 L. Ed. 
2d 281 (1997). "To show causation, the plaintiff must 
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demonstrate a causal connection between the injury 
and the conduct complained of--the injury has to be 
fairly traceable to the challenged action of the 
defendant, and not the result of the independent action 
of some third party not before the court." Salmon 
Spawning & Recovery Alliance v. Gutierrez, 545 F.3d 
1220, 1227 (9th Cir. 2008); Ecological [*878][*878][*878][*878]  Rights 
Found. v. Pacific Lumber Co., 230 F.3d 1141, 1152 (9th 
Cir. 2000). "Although the "traceability" of a plaintiff's 
harm to the defendant's actions need not rise to the 
level of proximate causation, Article III does require 
proof of a substantial likelihood that the defendant's 
conduct caused plaintiff's injury in fact." Habecker v. 
Town of Estes Park, Colo., 518 F.3d 1217, 1225 (10th 
Cir. 2008) (citations and internal quotations omitted 
and emphasis added). 
 
1. Contribution to the Injury1. Contribution to the Injury1. Contribution to the Injury1. Contribution to the Injury  

Plaintiffs concede they are unable to trace their 
alleged injuries to any particular Defendant but 
instead claim that they need  [**35][**35][**35][**35] not do so. 
According to Plaintiffs, for purposes of establishing 
standing, they need only allege that Defendants 
"contributed" to their injuries. Pls.' Opp'n at 97-98. 
Their "contribution" approach to Article III causation 
derives from cases involving claims brought under the 
Clean Water Act, such as P.I.R.G. v. Powell Duffryn 
Terminals, Inc., 913 F.2d 64, 72 (3d Cir. 1990) (Powell 
Duffryn). In that case, a public interest group and 
others brought a citizen suit under the Clean Water 
Act accusing the defendant of violating its discharge 
permit by discharging industrial waste into a local 
waterway. In its motion for summary judgment, 
Defendant argued that plaintiff could not establish to 
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"a reasonable scientific certainty" that defendant's 
operations harmed the waterway. Id. at 71-72. The 
district court denied summary judgment on the 
ground that defendant's violation of the discharge 
permits, standing alone, was sufficient to demonstrate 
that plaintiff's injury was fairly traceable to 
defendant's conduct. Id. 6  

On appeal, the Fourth Circuit agreed with 
defendant that "a permit exceedance alone" is 
insufficient to meet the causation prong of the test for 
standing, but concluded that there nonetheless were 
sufficient facts to establish causation. Id. at 72. The 
court explained: "The requirement that plaintiffs' 
injuries be 'fairly traceable' to the defendant's conduct 
does not mean that plaintiffs must show to a scientific 
certainty that defendant's effluent, and defendant's 
effluent alone, caused the precise harm suffered by the 
plaintiffs." Id. According to the court, the "fairly 
traceable" requirement "is not equivalent to a 
requirement of tort causation," and as such, the 
plaintiffs "need only show that there is a 'substantial 
likelihood' that defendant's conduct caused plaintiffs'  
[**37][**37][**37][**37] harm." Id. (emphasis added). "In a Clean Water 
Act case, this likelihood may be established by 
showing that a defendant has 1) discharged some 
pollutant in concentrations greater than allowed by its 
permit 2) into a water way in which the plaintiffs have 
an interest that is or may be adversely affected by the 
pollutant and that 3) this pollutant causes or 
contributes to the kinds of injuries alleged by the 
plaintiffs." Id . (emphasis added). With regard to the 
last element, the court noted that water pollution 
cases often involve "several parties discharging into 
the affected waterway," and as such, "[i]n order to 
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obtain standing, plaintiffs need not sue every 
discharger in one action, since the pollution of any one 
may be shown to cause some part of the injury 
suffered." Id. n.8. 

Subsequently, in Friends of the Earth, Inc. v. 
Gaston Copper Recycling Corp., 204 [*879][*879][*879][*879]  F.3d 149 
(4th Cir. 2000) (Gaston Copper), the court adopted 
similar reasoning in holding that various 
environmental organizations had standing to bring a 
citizens suit under the Clean Water Act against a 
smelting operator accused of illegally discharging a 
variety of pollutants into a South Carolina waterway. 
The district court  [**38][**38][**38][**38] had dismissed the case on 
the ground that plaintiffs failed to present evidence 
showing that the chemical content of the waterways 
were affected by the defendant's facility or that 
plaintiffs were negatively affected by the defendants' 
conduct. Id. at 159. In reversing the district court, the 
court of appeal rejected the suggestion that it must be 
shown to a "scientific certainty" that defendant's act of 
discharging effluent beyond the scope of its permit 
caused the precise harm suffered by the plaintiffs. Id. 
at 161. "Rather than pinpointing the origins of 
particular molecules, a plaintiff must merely show that 
a defendant discharges a pollutant that causes or 
contributes to the kinds of injuries alleged." Id. 
"Where a plaintiff has pointed to a polluting source as 
the seed of his injury , and the owner of the polluting 
source has supplied no alternative culprit, the 'fairly 
traceable' requirement can be said to be fairly met." 
Id. at 162 (emphasis added). However, the court also 
cautioned that to be "fairly traceable," the plaintiff 
must lie in the "discharge zone of a polluter" and not 
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"so far downstream that their injuries cannot be fairly 
traced to that defendant." Id. 

In contrast  [**39][**39][**39][**39] to Powell Duffryn and Gaston 
Copper, the Fifth Circuit in Tex. Indep. Producers 
rejected, in part, an action brought by the Natural 
Resources Defense Council (NRDC) seeking to 
challenge proposed regulations promulgated by the 
EPA as violative of the Clean Water Act. Citing 
Gaston Copper, the court noted the now well-
established principle that the plaintiff need not 
establish a nexus between the defendants' discharge of 
pollutants and plaintiffs' injury with "scientific 
certainty." Tex. Indep. Producers, 410 F.3d at 973. At 
the same time, the court recognized that the 
"contribution" approach to standing is dependent upon 
the plaintiffs' ability to plead and prove the 
defendant's "'polluting source as the seed of his injury, 
and [that] the owner of the polluting source has 
supplied no alternative culprit...'" Id. at 974 (quoting in 
part Gaston Copper, 204 F.3d at 162). Ultimately, the 
court held that the NRDC had failed to show that 
defendants were the "seed" of its injury, finding the 
"existing polluted condition" of at least three of the 
water bodies involved that had previously resulted 
from the discharge of raw billions of gallons of raw 
sewage from various sources flowing into those  [**40][**40][**40][**40] 
rivers annually. Id. 

Here, Plaintiffs acknowledge that the contribution 
principles upon which they rely have arisen in the 
context of Clean Water Act cases, but insist that 
"there is no reason to assume that the presence of a 
statutory scheme in those cases limits the rule that 
plaintiffs need only show contribution in CWA actions 
alone." Pls.' Opp'n at 98. The Court disagrees. There is 
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a critical distinction between a statutory water 
pollution claim versus a common law nuisance claim. 
Under the Clean Water Act, the amount of effluent 
that may be legally discharged is strictly regulated "to 
protect the designated uses of the receiving 
waterways." Gaston Copper, 204 F.3d at 157. Thus, 
where the plaintiff shows that a defendant's discharge 
exceeds Congressionally-prescribed federal limits, it is 
presumed for purposes of standing that "there is a 
'substantial likelihood' that defendant's conduct caused 
plaintiffs' harm," even if other parties have also made 
similar discharges. Id. at 72-73. Only then is it 
permissible for the plaintiff to rely on the [*880][*880][*880][*880]  
notion that the defendant "contributed" to plaintiff's 
injury on the ground that it may not be possible to 
trace the injury to a particular  [**41][**41][**41][**41] entity. Sierra 
Club, Lone Star Chapter v. Cedar Point Oil Co. Inc., 
73 F.3d 546, 558 (5th Cir. 1996) ("Given the number of 
entities discharging chemicals into Galveston Bay, it 
would be virtually impossible for any of Sierra Club's 
members to trace his injuries to Cedar Point's 
discharge in particular."). In contrast, there are no 
federal standards limiting the discharge of greenhouse 
gases. As a result, no presumption arises that there is 
a substantial likelihood that any defendant's conduct 
harmed plaintiffs. Without that presumption, and 
especially given the extremely attenuated causation 
scenario alleged in Plaintiffs' Complaint, is it entirely 
irrelevant whether any defendant "contributed" to the 
harm because a discharge, standing alone, is 
insufficient to establish injury. See Texas Indep. 
Producers, 410 F.3d at 974 ("[e]stablishing a discharge 
does not also establish an injury."). 7 

2. "Seed" of the Injury2. "Seed" of the Injury2. "Seed" of the Injury2. "Seed" of the Injury 
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Even if the contribution theory were applicable 
outside the context of a statutory water pollution 
claim, it is simply is inapposite where, as here, 
Plaintiffs have not alleged that the "seed" of their 
injury can be traced to any of the Defendants. See 
Texas Indep. Producers, 410 F.3d at 974; Gaston 
Copper, 204 F.3d at 162. Plaintiffs allege that the 
genesis of the global warming phenomenon dates back 
centuries and is a result  [**43][**43][**43][**43] of the emission of 
greenhouse gases by a multitude of sources other than 
the Defendants. Compl. PP 124-25. The Complaint 
further alleges that the level of atmospheric carbon 
dioxide, "the most significant greenhouse gas emitted 
by human activity," has been increasing steadily "since 
the dawn of the industrial revolution in the 18th 
century, and more than one-third of the increase has 
occurred since 1980." Id. Significantly, the source of 
the greenhouse gases are undifferentiated and cannot 
be traced to any particular source, let alone defendant, 
given that they "rapidly mix in the atmosphere" and 
"inevitably merge[] with the accumulation of emissions 
in California and the rest of the world." Id. PP 254, 10. 

In view of the Plaintiffs' allegations as to the 
undifferentiated nature of greenhouse gas emissions 
from all global sources and their worldwide 
accumulation over long periods of time, the pleadings 
makes clear that there is no realistic possibility of 
tracing any particular alleged effect of global warming 
to any particular emissions by any specific person, 
entity, group at any particular point in time. See Pls.' 
Opp'n at 105. Plaintiffs essentially concede that the 
genesis of global  [**44][**44][**44][**44] warming is attributable to 
numerous entities which individually and cumulatively 
over the span of centuries created the effects they now 
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are experiencing. Even accepting the allegations of the 
Complaint as true and construing them in the light 
most favorable to Plaintiffs, [*881][*881][*881][*881]  it is not plausible 
to state which emissions--emitted by whom and at 
what time in the last several centuries and at what 
place in the world--"caused" Plaintiffs' alleged global 
warming related injuries. Thus, Plaintiffs have not and 
cannot show that Defendants' conduct is the "seed of 
[their] injury." To the contrary, there are, in fact, a 
multitude of "alternative culprit[s]" allegedly 
responsible for the various chain of events allegedly 
leading to the erosion of Kivalina. See Texas Indep. 
Producers, 410 F.3d at 974. 
 
3. Zone of Discharge3. Zone of Discharge3. Zone of Discharge3. Zone of Discharge  

 
The above notwithstanding, the Powell Duffryn 

test simply has no application in this case given the 
remoteness of the injury claim. "[T]o satisfy  [**45][**45][**45][**45] 
the 'fairly traceable' causation requirement, there 
must be a distinction between 'the plaintiffs who lie 
within the discharge zone of a polluter and those who 
are so far downstream that their injuries cannot fairly 
be traced to that defendant.'" Id. at 973 (quoting in 
part Gaston Copper, 204 F.3d at 162); Friends of the 
Earth, Inc. v. Crown Cent. Petroleum Corp., 95 F.3d 
358, 361 (5th Cir. 1996) ("some 'waterways' covered by 
the CWA may be so large that plaintiffs should 
rightfully demonstrate a more specific geographic or 
other causative nexus in order to satisfy the 'fairly 
traceable' element of standing."). Thus, for example, an 
eighteen mile distance between the point of discharge 
and the area of plaintiff's use of the body of water 
would be considered "too large to infer causation." Id. 
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(citation omitted). Likewise, in Texas Indep. 
Producers, the Fifth Circuit held that "where the 
specific water bodies used by NRDC members run a 
great distance [i.e., hundreds of miles], ... discharges in 
those water bodies [are] insufficient to establish the 
discharges are within the zone to infer causation." 410 
F.3d at 973. 

Here, the allegations of the Complaint demonstrate 
that Plaintiffs are  [**46][**46][**46][**46] not within the zone of 
discharge. This is not an instance in which Plaintiffs' 
use of their property is negatively impacted affected 
by virtue of their proximity to the discharge, similar to 
discharges of effluent into waterways. Indeed, 
Plaintiffs concede that "[i]t would be impossible to 
trace the pathway of any particular greenhouse gas 
emission, as each combines in the atmosphere with 
other emissions, to create the effects described in 
plaintiffs' Complaint." Pls.' Opp'n at 105 (emphasis 
added). Plaintiffs' only response is that the relevant 
geographical area should be "the entire world, given 
the inherent nature of global warming." Pls.' Opp'n at 
98. That reasoning, however, suggests that every 
inhabitant on this Earth is within the zone of 
discharge, thereby effectively eliminating the issue of 
geographic proximity in any case involving harms 
caused by global warming. 

The tenuousness of Plaintiffs' standing is further 
exemplified by their theory of causation. Unlike water 
pollution cases in which the discharges of effluent in 
excess of the permitted amount are deemed harmful, 
Plaintiffs' arguments depend on an attenuated 
sequence of events that purportedly follow from the 
Defendants'  [**47][**47][**47][**47] alleged "excessive" discharge of 
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greenhouse gases. Id. P 4, 123-125, 127, 130, 131. As 
succinctly stated by the Supreme Court in Allen v. 
Wright, "The links in the chain of causation between 
the challenged ... conduct and the asserted injury are 
far too weak for the chain as a whole to sustain 
[Plaintiffs'] standing." 468 U.S. 737, 759, 104 S. Ct. 
3315, 82 L. Ed. 2d 556 (1984). That observation is 
especially apropos in the instant case where the 
Plaintiffs' claim for damages is dependent on a series 
of events far removed both in space and time from the 
Defendants' alleged discharge of greenhouse gases. 
See Ctr. for Biological [*882][*882][*882][*882]  Diversity v. United 
States DOI, 563 F.3d 466, 478, 385 U.S. App. D.C. 257 
(D.C. Cir. 2009) (causal link between government 
approval of offshore leases for gas and oil development 
and climate change was "too tenuous" to demonstrate 
standing); c.f., Benefiel v. Exxon Corp., 959 F.2d 805, 
807 (9th Cir. 1992) (holding that the aftereffects of a 
massive oil spill were too remote to establish causation 
for increased gasoline prices). 
 
C. SPECIAL C. SPECIAL C. SPECIAL C. SPECIAL SOLITUDESOLITUDESOLITUDESOLITUDE  

Finally, Plaintiffs contend that they are entitled to 
relaxed standing requirements based upon the "special 
solitude" generally afforded to sovereigns. Pls.' Opp'n 
at 106-109.  [**48][**48][**48][**48] This argument derives from 
Massachusetts v. EPA, 549 U.S. 497, 127 S. Ct. 1438, 
167 L. Ed. 2d 248 (2007), a case where the State of 
Massachusetts along with private environmental 
organizations filed a rulemaking petition requesting 
the EPA to regulate carbon dioxide emissions from 
new motor vehicles. Id. at 518. In finding that 
plaintiffs had standing, the Supreme Court 
acknowledged "the special position and interest of 
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Massachusetts" and noted that it "is of considerable 
relevance that the party seeking review here is a 
sovereign State and not ... a private individual." Id. at 
518. The Court explained that "[w]hen a State enters 
the Union, it surrenders certain sovereign 
prerogatives," such as those relating to "exercise of its 
police powers to reduce in-state motor-vehicle 
emissions...." Id. at 519. Such "sovereign prerogatives," 
the Court noted, are now vested in the federal 
government, which has charged the EPA with the 
responsibility of protecting states by prescribing 
standards applicable to motor vehicle pollution. Id. at 
519-520. States, nonetheless, retain the procedural 
right to challenge rulemaking by the EPA "as 
arbitrary and capricious." Id. at 520. The Supreme 
Court concluded that "[g]iven that procedural right  
[**49][**49][**49][**49] and Massachusetts' stake in protecting its 
quasi-sovereign interests, the Commonwealth is 
entitled to special solicitude in our standing analysis." 
Id. 

Plaintiffs are not entitled to any "special solitude" 
under the circumstances presented. Unlike 
Massachusetts, Plaintiffs are not seeking to enforce 
any procedural rights concerning an agency's 
rulemaking authority. Rather, Plaintiffs claim is one 
for damages directed against a variety of private 
entities. Nor may Plaintiffs rely on the "quasi 
sovereign interests" referenced by the Supreme Court. 
The special solitude recognized by the Court is 
predicated on the rights a State relinquishes to the 
federal government when it "enters the Union." Id. at 
519. This rationale does not apply to Plaintiffs, which 
did not surrender its sovereignty as the price for 
acceding to the Union. Even if the special solitude 
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mentioned in Massachusetts applied to Plaintiffs, they 
still would lack standing. As discussed above, 
Plaintiffs lack standing on the basis of the political 
question doctrine and based on their inability to 
establish causation under Article III. Even a relaxed 
application of the requisite standing requirements 
would not overcome these  [**50][**50][**50][**50] fatal flaws in 
Plaintiffs' case. 
 
D. SUPPLEMENTAL STATE LAW CLAIMSD. SUPPLEMENTAL STATE LAW CLAIMSD. SUPPLEMENTAL STATE LAW CLAIMSD. SUPPLEMENTAL STATE LAW CLAIMS  

Aside from their first claim for common law 
nuisance, all of Plaintiffs' remaining claims are based 
upon state law. A district court may decline to 
exercise supplemental jurisdiction over a claim if it has 
dismissed all claims over which it has original 
jurisdiction. 28 U.S.C. § 1367(c)(3); Imagineering, Inc. 
v. Kiewit Pacific Co., 976 F.2d 1303, 1309 (9th Cir. 
1992). Therefore, the Court declines to assert 
supplemental jurisdiction over the remaining state law 
claims which are dismissed without [*883][*883][*883][*883]  prejudice 
to their presentation in a state court action. 
 

IV. CONCLUSIONIV. CONCLUSIONIV. CONCLUSIONIV. CONCLUSION    
    

The Court concludes that Plaintiffs' federal claim 
for nuisance is barred by the political question 
doctrine and for lack of standing under Article III. 
Accordingly, 

 

IT IS HEREBY ORDERED THAT Defendants' 
motions to dismiss for lack of jurisdiction are 
GRANTED. The remaining motions to dismiss are 
DENIED as moot. Plaintiffs' state law claims are 
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dismissed without prejudice to refiling in state court. 
The Clerk shall close the file and terminate all pending 
matters. 

IT IS SO ORDERED. 

Dated: September 30, 2009 

/s/ Saundra B. Armstrong 

SAUNDRA BROWN ARMSTRONG 
United States  [**51][**51][**51][**51] District Judge 
 

Footnotes 
 

1Defendants are: (1) ExxonMobil Corporation; (2) BP 
P.L.C.; (3) BP America, Inc.; (4) BP Products North 
America, Inc.; (5) Chevron Corporation; (6) Chevron 
U.S.A., Inc.; (7) ConocoPhilips Company; (8) Royal 
Dutch Shell P.L.C.; (9) Shell Oil Company; (10) 
Peabody Energy Corporation; (11) The AES 
Corporation; (12) American Electric Power 
Corporation; (13) American Electric Power Services 
Corporation; (14) DTE Energy Company; (15) Duke 
Energy Corporation; (16) Dynergy Holdings, Inc.; (17) 
Edison International; (18) MidAmerican Energy 
Holdings Company; (19) Mirant  [**6][**6][**6][**6] Corporation; 
(20) NRG Energy; (21) Pinnacle West Capital 
Corporation; (22) Reliant Energy, Inc.; (23) The 
Southern Company; and (24) Xcel Energy, Inc. 
 
2   Certain groups of Defendants also filed Rule 
12(b)(2) motions to dismiss for lack of personal 
jurisdiction. Docket 138, 141. The parties agreed that 
adjudication of such motions would occur, if necessary, 
after the Court resolves the  [**11][**11][**11][**11] motions under 
Rules 12(b)(1) and 12(b)(6). See Docket 126 at 3. 
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3   For example, AEP cites two companion cases, 
Missouri v. Illinois, 180 U.S. 208, 21 S. Ct. 331, 45 L. 
Ed. 497 (1901) and Missouri v. Illinois, 200 U.S. 496, 
26 S. Ct. 268, 50 L. Ed. 572 (1906), both of which 
involved suits by the State of Missouri and against the 
State of Illinois based on the latter's discharge of 
sewage into a channel that emptied into the 
Mississippi River. See AEP, 2009 U.S. App. LEXIS 
20873, 2009 WL 2996729 at *10. The next set of cases 
discussed by the AEP court involved claims brought 
against copper producers whose noxious emissions 
were destroying forests, orchards and crops in 
Georgia.  [**28][**28][**28][**28] 2009 U.S. App. LEXIS 20873, [WL] at 
*11. 
 
4   To the extent that the combustion of fossil fuels is 
causing global warming, it is evident that any person, 
entity or industry which uses or consumes such fuels 
bears at least some responsibility for Plaintiffs' harm. 
Plaintiffs readily acknowledge that the "transportation 
sector" is responsible for an "enormous quantity" of 
greenhouse gas emissions. Pls.' Opp'n at 98. 
Nonetheless, Plaintiffs have chosen not to include any 
members of the transportation sector in this lawsuit. 
The seemingly arbitrary selection of Defendants, 
coupled with the gravity and extent of the harm 
alleged in this case, underscores the conclusion that 
the allocation of responsibility for global warming is 
best left to the executive or legislative branch. 
 
5   Given the Court's conclusions regarding the second 
and third Baker factors, the Court does not reach the 
parties arguments regarding the remaining Baker 
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factors which, in any event, largely mirror the 
argument analyzed above. 
 
6   The purpose of the Federal Water Pollution Control 
Act (referred to as the Clean Water Act) is to restore 
and maintain the nation's waters and to eliminate the 
discharge of  [**36][**36][**36][**36] pollutants into waterways. See 33 
U.S.C. § 1251(a). Under the Act, corporations may not 
discharge pollutants into navigable waterways, unless 
they obtain a National Pollution Discharge 
Elimination System permit, which limits the amount of 
effluent (pollution) that may be discharged. See 33 
U.S.C. §§ 1311(a), 1342. Compliance with the terms 
and conditions of the permit constitutes compliance 
with the Act. Id. § 1342(k). 

 

7   In AEP, the court noted that the contribution 
prong of the Powell Duffryn test is not dependent 
upon a showing that the discharge exceeded any 
federal limits because no such limits exist as to carbon 
dioxide emissions. 2009 U.S. App. LEXIS 20873, 2009 
WL 2996729 at *29. This reasoning is circular. Powell 
Duffryn held that  [**42][**42][**42][**42] to show fair traceability, the 
plaintiff must show a "substantial likelihood" that 
defendant's conduct caused plaintiff's injury. The 
tripartite test articulated in Powell Duffryn  to 
demonstrate the requisite "substantial likelihood" is 
stated in the conjunctive, not the disjunctive as 
concluded by the AEP court. C.f., Gaston Copper, 204 
F.3d at 162 (finding that plaintiff had met the Powell 
Duffyrn test by showing that defendant exceeded its 
discharge permit limits and that the waterway in 
dispute was within the range of the discharge). As 
such, it is illogical to conclude that the mere 
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contribution of greenhouse gases into the atmosphere 
is sufficient to establish that a plaintiff's injury is fairly 
traceable to a defendant's conduct. 
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11/27/2012 
UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 
 

NATIVE VILLAGE OF KIVALINA and 
CITY OF KIVALINA, 
Plaintiffs - Appellants, 

v. 
EXXONMOBIL CORPORATION; et al., 

Defendants - Appellees. 
 

No. 09-17490 
D.C. No. 4:08-cv-01138-SBA 

Northern District of California, 
Oakland 

 
ORDER 

 
Before: THOMAS and CLIFTON, Circuit Judges, and 
PRO, District Judge.* 
 
The panel has voted to deny the petition for rehearing 
en banc. The full court has been advised of the petition 
for rehearing en banc, and no judge of the court has 
requested a vote on the petition for rehearing en banc. 
Fed.R.App.P. 35(b). 
 
Appellants’ petition for rehearing en banc is DENIED. 

 
Footnotes 

 
* The Honorable Philip M. Pro, District Judge for the 
U.S. District Court for Nevada, sitting by designation. 
 



83a 

 

42 U.S.C. § 741342 U.S.C. § 741342 U.S.C. § 741342 U.S.C. § 7413    
§ 7413.  Federal enforcement  
 
(a) In general. 
   (1) Order to comply with SIP. Whenever, on the 
basis of any information available to the 
Administrator, the Administrator finds that any 
person has violated or is in violation of any 
requirement or prohibition of an applicable 
implementation plan or permit, the Administrator 
shall notify the person and the State in which the plan 
applies of such finding. At any time after the 
expiration of 30 days following the date on which such 
notice of a violation is issued, the Administrator may, 
without regard to the period of violation (subject to 
section 2462 of title 28 of the United States Code)-- 
      (A) issue an order requiring such person to comply 
with the requirements or prohibitions of such plan or 
permit, 
      (B) issue an administrative penalty order in 
accordance with subsection (d), or 
      (C) bring a civil action in accordance with 
subsection (b). 
   (2) State failure to enforce SIP or permit program. 
Whenever, on the basis of information available to the 
Administrator, the Administrator finds that violations 
of an applicable implementation plan or an approved 
permit program under title V [42 U.S.C. §§ 7661 et 
seq.] are so widespread that such violations appear to 
result from a failure of the State in which the plan or 
permit program applies to enforce the plan or permit 
program effectively, the Administrator shall so notify 
the State. In the case of a permit program, the notice 
shall be made in accordance with title V [42 U.S.C. §§ 
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7661 et seq.]. If the Administrator finds such failure 
extends beyond the 30th day after such notice (90 days 
in the case of such permit program), the Administrator 
shall give public notice of such finding. During the 
period beginning with such public notice and ending 
when such State satisfies the Administrator that it 
will enforce such plan or permit program (hereafter 
referred to in this section as "period of federally 
assumed enforcement"), the Administrator may 
enforce any requirement or prohibition of such plan or 
permit program with respect to any person by-- 
      (A) issuing an order requiring such person to 
comply with such requirement or prohibition, 
      (B) issuing an administrative penalty order in 
accordance with subsection (d), or 
      (C) bringing a civil action in accordance with 
subsection (b). 
   (3) EPA enforcement of other requirements. Except 
for a requirement or prohibition enforceable under the 
preceding provisions of this subsection, whenever, on 
the basis of any information available to the 
Administrator, the Administrator finds that any 
person has violated, or is in violation of, any other 
requirement or prohibition of this title, section 303 of 
title III [42 U.S.C. § 7603], title IV, title V [42 U.S.C. 
§§ 7661 et seq.], or title VI [42 U.S.C. §§ 7671 et seq.], 
including, but not limited to, a requirement or 
prohibition of any rule, plan, order, waiver, or permit 
promulgated, issued, or approved under those 
provisions or titles, or for the payment of any fee owed 
to the United States under this Act (other than title II 
[42 U.S.C. §§ 7521 et seq.]), the Administrator may-- 
      (A) issue an administrative penalty order in 
accordance with subsection (d), 
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      (B) issue an order requiring such person to comply 
with such requirement or prohibition, 
      (C) bring a civil action in accordance with 
subsection (b) or section 305 [42 U.S.C. § 7605], or 
      (D) request the Attorney General to commence a 
criminal action in accordance with subsection (c). 
   (4) Requirements for orders. An order issued under 
this subsection (other than an order relating to a 
violation of section 112 [42 U.S.C. § 7412]) shall not 
take effect until the person to whom it is issued has 
had an opportunity to confer with the Administrator 
concerning the alleged violation. A copy of any order 
issued under this subsection shall be sent to the State 
air pollution control agency of any State in which the 
violation occurs. Any order issued under this 
subsection shall state with reasonable specificity the 
nature of the violation and specify a time for 
compliance which the Administrator determines is 
reasonable, taking into account the seriousness of the 
violation and any good faith efforts to comply with 
applicable requirements. In any case in which an order 
under this subsection (or notice to a violator under 
paragraph (1)) is issued to a corporation, a copy of such 
order (or notice) shall be issued to appropriate 
corporate officers. An order issued under this 
subsection shall require the person to whom it was 
issued to comply with the requirement as 
expeditiously as practicable, but in no event longer 
than one year after the date the order was issued, and 
shall be nonrenewable. No order issued under this 
subsection shall prevent the State or the 
Administrator from assessing any penalties nor 
otherwise affect or limit the State's or the United 
States authority to enforce under other provisions of 
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this Act, nor affect any person's obligations to comply 
with any section of this Act or with a term or condition 
of any permit or applicable implementation plan 
promulgated or approved under this Act. 
   (5) Failure to comply with new source requirements. 
Whenever, on the basis of any available information, 
the Administrator finds that a State is not acting in 
compliance with any requirement or prohibition of the 
Act relating to the construction of new sources or the 
modification of existing sources, the Administrator 
may-- 
      (A) issue an order prohibiting the construction or 
modification of any major stationary source in any 
area to which such requirement applies;[,] 
      (B) issue an administrative penalty order in 
accordance with subsection (d), or 
      (C) bring a civil action under subsection (b). 
   Nothing in this subsection shall preclude the United 
States from commencing a criminal action under 
section 113(c) [42 U.S.C. § 7413(c)] at any time for any 
such violation. 
  
(b) Civil judicial enforcement. The Administrator shall, 
as appropriate, in the case of any person that is the 
owner or operator of an affected source, a major 
emitting facility, or a major stationary source, and 
may, in the case of any other person, commence a civil 
action for a permanent or temporary injunction, or to 
assess and recover a civil penalty of not more than $ 
25,000 per day for each violation, or both, in any of the 
following instances: 
   (1) Whenever such person has violated, or is in 
violation of, any requirement or prohibition of an 
applicable implementation plan or permit. Such an 
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action shall be commenced (A) during any period of 
federally assumed enforcement, or (B) more than 30 
days following the date of the Administrator's 
notification under subsection (a)(1) that such person 
has violated, or is in violation of, such requirement or 
prohibition. 
   (2) Whenever such person has violated, or is in 
violation of, any other requirement or prohibition of 
this title, section 303 of title III [42 U.S.C. § 7603], 
title IV, title V [42 U.S.C. §§ 7651 et seq.], or title VI 
[42 U.S.C. §§ 7671 et seq.], including, but not limited 
to, a requirement or prohibition of any rule, order, 
waiver or permit promulgated, issued, or approved 
under this Act, or for the payment of any fee owed the 
United States under this Act (other than title II [42 
U.S.C. §§ 7521 et seq.]). 
   (3) Whenever such person attempts to construct or 
modify a major stationary source in any area with 
respect to which a finding under subsection (a)(5) has 
been made. 
  
Any action under this subsection may be brought in 
the district court of the United States for the district 
in which the violation is alleged to have occurred, or is 
occurring, or in which the defendant resides, or where 
the defendant's principal place of business is located, 
and such court shall have jurisdiction to restrain such 
violation, to require compliance, to assess such civil 
penalty, to collect any fees owed the United States 
under this Act (other than title II [42 U.S.C. §§ 7521 et 
seq.]) and any noncompliance assessment and 
nonpayment penalty owed under section 120 [42 
U.S.C. § 7420], and to award any other appropriate 
relief. Notice of the commencement of such action shall 
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be given to the appropriate State air pollution control 
agency. In the case of any action brought by the 
Administrator under this subsection, the court may 
award costs of litigation (including reasonable 
attorney and expert witness fees) to the party or 
parties against whom such action was brought if the 
court finds that such action was unreasonable. 
  
(c) Criminal penalties. 
   (1) Any person who knowingly violates any 
requirement or prohibition of an applicable 
implementation plan (during any period of federally 
assumed enforcement or more than 30 days after 
having been notified under subsection (a)(1) by the 
Administrator that such person is violating such 
requirement or prohibition), any order under 
subsection (a) of this section, requirement or 
prohibition of section 111(e) of this title [42 U.S.C. § 
7411(e)] (relating to new source performance 
standards), section 112 of this title [42 U.S.C. § 7412], 
section 114 of this title [42 U.S.C. § 7414] (relating to 
inspections, etc.), section 129 of this title [42 U.S.C. § 
7429] (relating to solid waste combustion), section 
165(a) of this title [42 U.S.C. § 7475(a)] (relating to 
preconstruction requirements), an order under section 
167 of this title [42 U.S.C. § 7477] (relating to 
preconstruction requirements), an order under section 
303 of title III [42 U.S.C. § 7603] (relating to 
emergency orders), section 502(a) or 503(c) of title V 
[42 U.S.C. § 7661a(a) or 7661b(c)] (relating to permits), 
or any requirement or prohibition of title IV (relating 
to acid deposition control), or title VI [42 U.S.C. §§ 
7671 et seq.] (relating to stratospheric ozone control), 
including a requirement of any rule, order, waiver, or 
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permit promulgated or approved under such sections 
or titles, and including any requirement for the 
payment of any fee owed the United States under this 
Act (other than title II [42 U.S.C. §§ 7521 et seq.]) 
shall, upon conviction, be punished by a fine pursuant 
to title 18 of the United States Code, or by 
imprisonment for not to exceed 5 years, or both. If a 
conviction of any person under this paragraph is for a 
violation committed after a first conviction of such 
person under this paragraph, the maximum 
punishment shall be doubled with respect to both the 
fine and imprisonment. 
   (2) Any person who knowingly-- 
      (A) makes any false material statement, 
representation, or certification in, or omits material 
information from, or knowingly alters, conceals, or 
fails to file or maintain any notice, application, record, 
report, plan, or other document required pursuant to 
this Act to be either filed or maintained (whether with 
respect to the requirements imposed by the 
Administrator or by a State); 
      (B) fails to notify or report as required under this 
Act; or 
      (C) falsifies, tampers with, renders inaccurate, or 
fails to install any monitoring device or method 
required to be maintained or followed under this Act[,] 
   shall, upon conviction, be punished by a fine 
pursuant to title 18 of the United States Code, or by 
imprisonment for not more than 2 years, or both. If a 
conviction of any person under this paragraph is for a 
violation committed after a first conviction of such 
person under this paragraph, the maximum 
punishment shall be doubled with respect to both the 
fine and imprisonment. 
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   (3) Any person who knowingly fails to pay any fee 
owed the United States under this title, title III [42 
U.S.C. §§ 7601 et seq.], IV, V [42 U.S.C. §§ 7661 et 
seq.], or VI [42 U.S.C. §§ 7671 et seq.] shall, upon 
conviction, be punished by a fine pursuant to title 18 of 
the United States Code, or by imprisonment for not 
more than 1 year, or both. If a conviction of any person 
under this paragraph is for a violation committed after 
a first conviction of such person under this paragraph, 
the maximum punishment shall be doubled with 
respect to both the fine and imprisonment. 
   (4) Any person who negligently releases into the 
ambient air any hazardous air pollutant listed 
pursuant to section 112 of this Act [42 U.S.C. § 7412] 
or any extremely hazardous substance listed pursuant 
to section 302(a)(2) of the Superfund Amendments and 
Reauthorization Act of 1986 (42 U.S.C. 11002(a)(2)) 
that is not listed in section 112 of this Act [42 U.S.C. § 
7412], and who at the time negligently places another 
person in imminent danger of death or serious bodily 
injury shall, upon conviction, be punished by a fine 
under title 18 of the United States Code, or by 
imprisonment for not more than 1 year, or both. If a 
conviction of any person under this paragraph is for a 
violation committed after a first conviction of such 
person under this paragraph, the maximum 
punishment shall be doubled with respect to both the 
fine and imprisonment. 
   (5) (A) Any person who knowingly releases into the 
ambient air any hazardous air pollutant listed 
pursuant to section 112 of this Act [42 U.S.C. § 7412] 
or any extremely hazardous substance listed pursuant 
to section 302(a)(2) of the Superfund Amendments and 
Reauthorization Act of 1986 (42 U.S.C. 11002(a)(2)) 
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that is not listed in section 112 of this Act [42 U.S.C. § 
7412], and who knows at the time that he thereby 
places another person in imminent danger of death or 
serious bodily injury shall, upon conviction, be 
punished by a fine under title 18 of the United States 
Code, or by imprisonment of not more than 15 years, 
or both. Any person committing such violation which is 
an organization shall, upon conviction under this 
paragraph, be subject to a fine of not more than $ 
1,000,000 for each violation. If a conviction of any 
person under this paragraph is for a violation 
committed after a first conviction of such person under 
this paragraph, the maximum punishment shall be 
doubled with respect to both the fine and 
imprisonment. For any air pollutant for which the 
Administrator has set an emissions standard or for 
any source for which a permit has been issued under 
title V [42 U.S.C. §§ 7661 et seq.], a release of such 
pollutant in accordance with that standard or permit 
shall not constitute a violation of this paragraph or 
paragraph (4). 
      (B) In determining whether a defendant who is an 
individual knew that the violation placed another 
person in imminent danger of death or serious bodily 
injury-- 
         (i) the defendant is responsible only for actual 
awareness or actual belief possessed; and 
         (ii) knowledge possessed by a person other than 
the defendant, but not by the defendant, may not be 
attributed to the defendant; 
      except that in proving a defendant's possession of 
actual knowledge, circumstantial evidence may be 
used, including evidence that the defendant took 
affirmative steps to be shielded from relevant 
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information. 
      (C) It is an affirmative defense to a prosecution 
that the conduct charged was freely consented to by 
the person endangered and that the danger and 
conduct charged were reasonably foreseeable hazards 
of-- 
         (i) an occupation, a business, or a profession; or 
         (ii) medical treatment or medical or scientific 
experimentation conducted by professionally approved 
methods and such other person had been made aware 
of the risks involved prior to giving consent. 
      The defendant may establish an affirmative 
defense under this subparagraph by a preponderance 
of the evidence. 
      (D) All general defenses, affirmative defenses, and 
bars to prosecution that may apply with respect to 
other Federal criminal offenses may apply under 
subparagraph (A) of this paragraph and shall be 
determined by the courts of the United States 
according to the principles of common law as they may 
be interpreted in the light of reason and experience. 
Concepts of justification and excuse applicable under 
this section may be developed in the light of reason 
and experience. 
      (E) The term "organization" means a legal entity, 
other than a government, established or organized for 
any purpose, and such term includes a corporation, 
company, association, firm, partnership, joint stock 
company, foundation, institution, trust, society, union, 
or any other association of persons. 
      (F) The term "serious bodily injury" means bodily 
injury which involves a substantial risk of death, 
unconsciousness, extreme physical pain, protracted 
and obvious disfigurement or protracted loss or 
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impairment of the function of a bodily member, organ, 
or mental faculty. 
   (6) For the purpose of this subsection, the term 
"person" includes, in addition to the entities referred to 
in section 302(e) [42 U.S.C. § 7602(e)], any responsible 
corporate officer. 
  
(d) Administrative assessment of civil penalties. 
   (1) The Administrator may issue an administrative 
order against any person assessing a civil 
administrative penalty of up to $ 25,000, per day of 
violation, whenever, on the basis of any available 
information, the Administrator finds that such person-
- 
      (A) has violated or is violating any requirement or 
prohibition of an applicable implementation plan (such 
order shall be issued (i) during any period of federally 
assumed enforcement, or (ii) more than thirty days 
following the date of the Administrator's notification 
under subsection (a)(1) of this section of a finding that 
such person has violated or is violating such 
requirement or prohibition); or 
      (B) has violated or is violating any other 
requirement or prohibition of title I [42 U.S.C. §§ 7401 
et seq.], III [42 U.S.C. §§ 7601 et seq.], IV, V [42 
U.S.C. §§ 7661 et seq.], or VI [42 U.S.C. §§ 7671 et 
seq.], including, but not limited to, a requirement or 
prohibition of any rule, order, waiver, permit, or plan 
promulgated, issued, or approved under this Act, or 
for the payment of any fee owed the United States 
under this Act (other than title II [42 U.S.C. §§ 7521 et 
seq.]); or 
      (C) attempts to construct or modify a major 
stationary source in any area with respect to which a 
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finding under subsection (a)(5) of this section has been 
made. 
   The Administrator's authority under this paragraph 
shall be limited to matters where the total penalty 
sought does not exceed $ 200,000 and the first alleged 
date of violation occurred no more than 12 months 
prior to the initiation of the administrative action, 
except where the Administrator and the Attorney 
General jointly determine that a matter involving a 
larger penalty amount or longer period of violation is 
appropriate for administrative penalty action. Any 
such determination by the Administrator and the 
Attorney General shall not be subject to judicial 
review. 
   (2) (A) An administrative penalty assessed under 
paragraph (1) shall be assessed by the Administrator 
by an order made after opportunity for a hearing on 
the record in accordance with sections 554 and 556 of 
title 5 of the United States Code. The Administrator 
shall issue reasonable rules for discovery and other 
procedures for hearings under this paragraph. Before 
issuing such an order, the Administrator shall give 
written notice to the person to be assessed an 
administrative penalty of the Administrator's proposal 
to issue such order and provide such person an 
opportunity to request such a hearing on the order, 
within 30 days of the date the notice is received by 
such person. 
      (B) The Administrator may compromise, modify, or 
remit, with or without conditions, any administrative 
penalty which may be imposed under this subsection. 
   (3) The Administrator may implement, after 
consultation with the Attorney General and the 
States, a field citation program through regulations 
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establishing appropriate minor violations for which 
field citations assessing civil penalties not to exceed $ 
5,000 per day of violation may be issued by officers or 
employees designated by the Administrator. Any 
person to whom a field citation is assessed may, within 
a reasonable time as prescribed by the Administrator 
through regulation, elect to pay the penalty 
assessment or to request a hearing on the field 
citation. If a request for a hearing is not made within 
the time specified in the regulation, the penalty 
assessment in the field citation shall be final. Such 
hearing shall not be subject to section 554 or 556 of 
title 5 of the United States Code, but shall provide a 
reasonable opportunity to be heard and to present 
evidence. Payment of a civil penalty required by a field 
citation shall not be a defense to further enforcement 
by the United States or a State to correct a violation, 
or to assess the statutory maximum penalty pursuant 
to other authorities in the Act, if the violation 
continues. 
   (4) Any person against whom a civil penalty is 
assessed under paragraph (3) of this subsection or to 
whom an administrative penalty order is issued under 
paragraph (1) of this subsection may seek review of 
such assessment in the United States District Court 
for the District of Columbia or for the district in which 
the violation is alleged to have occurred, in which such 
person resides, or where such person's principal place 
of business is located, by filing in such court within 30 
days following the date the administrative penalty 
order becomes final under paragraph (2), the 
assessment becomes final under paragraph (3), or a 
final decision following a hearing under paragraph (3) 
is rendered, and by simultaneously sending a copy of 
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the filing by certified mail to the Administrator and 
the Attorney General. Within 30 days thereafter, the 
Administrator shall file in such court a certified copy, 
or certified index, as appropriate, of the record on 
which the administrative penalty order or assessment 
was issued. Such court shall not set aside or remand 
such order or assessment unless there is not 
substantial evidence in the record, taken as a whole, to 
support the finding of a violation or unless the order or 
penalty assessment constitutes an abuse of discretion. 
Such order or penalty assessment shall not be subject 
to review by any court except as provided in this 
paragraph. In any such proceedings, the United States 
may seek to recover civil penalties ordered or assessed 
under this section. 
   (5) If any person fails to pay an assessment of a civil 
penalty or fails to comply with an administrative 
penalty order-- 
      (A) after the order or assessment has become final, 
or 
      (B) after a court in an action brought under 
paragraph (4) has entered a final judgment in favor of 
the Administrator, 
   the Administrator shall request the Attorney 
General to bring a civil action in an appropriate 
district court to enforce the order or to recover the 
amount ordered or assessed (plus interest at rates 
established pursuant to section 6621(a)(2) of the 
Internal Revenue Code of 1986 [26 U.S.C. § 6621(a)(2)] 
from the date of the final order or decision or the date 
of the final judgment, as the case may be). In such an 
action, the validity, amount, and appropriateness of 
such order or assessment shall not be subject to 
review. Any person who fails to pay on a timely basis a 
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civil penalty ordered or assessed under this section 
shall be required to pay, in addition to such penalty 
and interest, the United States enforcement expenses, 
including but not limited to attorneys fees and costs 
incurred by the United States for collection 
proceedings and a quarterly nonpayment penalty for 
each quarter during which such failure to pay persists. 
Such nonpayment penalty shall be 10 percent of the 
aggregate amount of such person's outstanding 
penalties and nonpayment penalties accrued as of the 
beginning of such quarter. 
  
(e) Penalty assessment criteria. 
   (1) In determining the amount of any penalty to be 
assessed under this section or section 304(a) [42 U.S.C. 
§ 7604(a)], the Administrator or the court, as 
appropriate, shall take into consideration (in addition 
to such other factors as justice may require) the size of 
the business, the economic impact of the penalty on 
the business, the violator's full compliance history and 
good faith efforts to comply, the duration of the 
violation as established by any credible evidence 
(including evidence other than the applicable test 
method), payment by the violator of penalties 
previously assessed for the same violation, the 
economic benefit of noncompliance, and the 
seriousness of the violation. The court shall not assess 
penalties for noncompliance with administrative 
subpoenas under section 307(a) [42 U.S.C. § 7607(a)], 
or actions under section 114 of this Act [42 U.S.C. § 
7414], where the violator had sufficient cause to 
violate or fail or refuse to comply with such subpoena 
or action. 
   (2) A penalty may be assessed for each day of 
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violation. For purposes of determining the number of 
days of violation for which a penalty may be assessed 
under subsection (b) or (d)(1) of this section, or section 
304(a) [42 U.S.C. § 7604(a)], or an assessment may be 
made under section 120 [42 U.S.C. § 7420], where the 
Administrator or an air pollution control agency has 
notified the source of the violation, and the plaintiff 
makes a prima facie showing that the conduct or 
events giving rise to the violation are likely to have 
continued or recurred past the date of notice, the days 
of violation shall be presumed to include the date of 
such notice and each and every day thereafter until 
the violator establishes that continuous compliance has 
been achieved, except to the extent that the violator 
can prove by a preponderance of the evidence that 
there were intervening days during which no violation 
occurred or that the violation was not continuing in 
nature. 
  
(f) Awards. The Administrator may pay an award, not 
to exceed $ 10,000, to any person who furnishes 
information or services which lead to a criminal 
conviction or a judicial or administrative civil penalty 
for any violation of this title or title III [42 U.S.C. §§ 
7601 et seq.], IV, V [42 U.S.C. §§ 7661 et seq.], or VI 
[42 U.S.C. §§ 7671 et seq.] of this Act enforced under 
this section. Such payment is subject to available 
appropriations for such purposes as provided in annual 
appropriation Acts. Any officer, or employee of the 
United States or any State or local government who 
furnishes information or renders service in the 
performance of an official duty is ineligible for 
payment under this subsection. The Administrator 
may, by regulation, prescribe additional criteria for 
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eligibility for such an award. 
  
(g) Settlements; public participation. At least 30 days 
before a consent order or settlement agreement of any 
kind under this Act to which the United States is a 
party (other than enforcement actions under section 
113, 120, or title II [42 U.S.C. § 7413, § 7420 or §§ 7521 
et seq.], whether or not involving civil or criminal 
penalties, or judgments subject to Department of 
Justice policy on public participation) is final or filed 
with a court, the Administrator shall provide a 
reasonable opportunity by notice in the Federal 
Register to persons who are not named as parties or 
intervenors to the action or matter to comment in 
writing. The Administrator or the Attorney General, 
as appropriate, shall promptly consider any such 
written comments and may withdraw or withhold his 
consent to the proposed order or agreement if the 
comments disclose facts or considerations which 
indicate that such consent is inappropriate, improper, 
inadequate, or inconsistent with the requirements of 
this Act. Nothing in this subsection shall apply to civil 
or criminal penalties under this Act. 
  
(h) Operator. For purposes of the provisions of this 
section and section 120 [42 U.S.C. § 7420], the term 
"operator", as used in such provisions, shall include any 
person who is senior management personnel or a 
corporate officer. Except in the case of knowing and 
willful violations, such term shall not include any 
person who is a stationary engineer or technician 
responsible for the operation, maintenance, repair, or 
monitoring of equipment and facilities and who often 
has supervisory and training duties but who is not 
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senior management personnel or a corporate officer. 
Except in the case of knowing and willful violations, 
for purposes of subsection (c)(4) of this section, the 
term "a person" shall not include an employee who is 
carrying out his normal activities and who is not a part 
of senior management personnel or a corporate officer. 
Except in the case of knowing and willful violations, 
for purposes of paragraphs (1), (2), (3), and (5) of 
subsection (c) of this section the term "a person" shall 
not include an employee who is carrying out his normal 
activities and who is acting under orders from the 
employer. 
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42 U.S.C. § 741442 U.S.C. § 741442 U.S.C. § 741442 U.S.C. § 7414    
 
§ 7414.  Recordkeeping, inspections, monitoring, and 
entry  
 
(a) Authority of Administrator or authorized 
representative. For the purpose (i) of developing or 
assisting in the development of any implementation 
plan under section 110 or 111(d) [42 U.S.C. § 7410 or 
7411(d)], any standard of performance under section 
111 [42 U.S.C. § 7411], any emission standard under 
section 112 [42 U.S.C. § 7412], [or] any regulation of 
solid waste combustion under section 129 [42 U.S.C. § 
7429],[,] or any regulation under section 129 [42 U.S.C. 
§ 7429] (relating to solid waste combustion), (ii) of 
determining whether any person is in violation of any 
such standard or any requirement of such a plan, or 
(iii) carrying out any provision of this Act (except a 
provision of title II [42 U.S.C. §§ 7521 et seq.] with 
respect to a manufacturer of new motor vehicles or 
new motor vehicle engines)-- 
   (1) the Administrator may require any person who 
owns or operates any emission source, who 
manufactures emission control equipment or process 
equipment, who the Administrator believes may have 
information necessary for the purposes set forth in 
this subsection, or who is subject to any requirement 
of this Act (other than a manufacturer subject to the 
provisions of section 206(c) or 208 [42 U.S.C. § 7525(c) 
or 7542] with respect to a provision of title II [42 
U.S.C. §§ 7521 et seq.]) on a one-time, periodic or 
continuous basis to-- 
      (A) establish and maintain such records; 
      (B) make such reports; 
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      (C) install, use, and maintain such monitoring 
equipment, and use such audit procedures, or methods; 
      (D) sample such emissions (in accordance with such 
procedures or methods, at such locations, at such 
intervals, during such periods and in such manner as 
the Administrator shall prescribe); 
      (E) keep records on control equipment parameters, 
production variables or other indirect data when direct 
monitoring of emissions is impractical; 
      (F) submit compliance certifications in accordance 
with section 114(a)(3) [42 U.S.C. § 7414(a)(3)]; and 
      (G) provide such other information as the 
Administrator may reasonably require; and 
   (2) the Administrator or his authorized 
representative, upon presentation of his credentials-- 
      (A) shall have a right of entry to, upon, or through 
any premises of such person or in which any records 
required to be maintained under paragraph (1) of this 
section are located, and 
      (B) may at reasonable times have access to and 
copy any records, inspect any monitoring equipment or 
method required under paragraph (1), and sample any 
emissions which such person is required to sample 
under paragraph (1). [; and] 
   (3) The [the] Administrator shall in the case of any 
person which is the owner or operator of a major 
stationary source, and may, in the case of any other 
person, require enhanced monitoring and submission 
of compliance certifications. Compliance certifications 
shall include (A) identification of the applicable 
requirement that is the basis of the certification, (B) 
the method used for determining the compliance 
status of the source, (C) the compliance status, (D) 
whether compliance is continuous or intermittent, (E) 
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such other facts as the Administrator may require. 
Compliance certifications and monitoring data shall be 
subject to subsection (c) of this section. Submission of 
a compliance certification shall in no way limit the 
Administrator's authorities to investigate or otherwise 
implement this Act. The Administrator shall 
promulgate rules to provide guidance and to 
implement this paragraph within 2 years after the 
enactment of the Clean Air Act Amendments of 1990 
[enacted Nov. 15, 1990]. 
  
(b) State enforcement 
   (1) Each State may develop and submit to the 
Administrator a procedure for carrying out this 
section in such State. If the Administrator finds the 
State procedure is adequate, he may delegate to such 
State any authority he has to carry out this section. 
   (2) Nothing in this subsection shall prohibit the 
Administrator from carrying out this section in a 
State. 
  
(c) Availability of records, reports, and information to 
public; disclosure of trade secrets. Any records, 
reports or information obtained under subsection (a) 
shall be available to the public, except that upon a 
showing satisfactory to the Administrator by any 
person that records, reports, or information, or 
particular part thereof, (other than emission data) to 
which the Administrator has access under this section 
if made public, would divulge methods or processes 
entitled to protection as trade secrets of such person, 
the Administrator shall consider such record, report, 
or information or particular portion thereof 
confidential in accordance with the purposes of section 
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1905 of title 18 of the United States Code, except that 
such record, report, or information may be disclosed to 
other officers, employees, or authorized 
representatives of the United States concerned with 
carrying out this Act or when relevant in any 
proceeding under this Act. 
  
(d) Notice of proposed entry, inspection, or 
monitoring. 
   (1) In the case of any emission standard or limitation 
or other requirement which is adopted by a State, as 
part of an applicable implementation plan or as part of 
an order under section 113(d), before carrying out an 
entry, inspection, or monitoring under paragraph (2) of 
subsection (a) with respect to such standard, 
limitation, or other requirement, the Administrator (or 
his representatives) shall provide the State air 
pollution control agency with reasonable prior notice 
of such action, indicating the purpose of such action. 
No State agency which receives notice under this 
paragraph of an action proposed to be taken may use 
the information contained in the notice to inform the 
person whose property is proposed to be affected of 
the proposed action. If the Administrator has 
reasonable basis for believing that a State agency is so 
using or will so use such information, notice to the 
agency under this paragraph is not required until such 
time as the Administrator determines the agency will 
no longer so use information contained in a notice 
under this paragraph. Nothing in this section shall be 
construed to require notification to any State agency 
of any action taken by the Administrator with respect 
to any standard, limitation, or other requirement 
which is not part of an applicable implementation plan 
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or which was promulgated by the Administrator under 
section 110(c) [42 U.S.C. § 7410(c)]. 
   (2) Nothing in paragraph (1) shall be construed to 
provide that any failure of the Administrator to 
comply with the requirements of such paragraph shall 
be a defense in any enforcement action brought by the 
Administrator or shall make inadmissible as evidence 
in any such action any information or material 
obtained notwithstanding such failure to comply with 
such requirements. 
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42 U.S.C. § 760442 U.S.C. § 760442 U.S.C. § 760442 U.S.C. § 7604 
§ 7604.  Citizen suits  
 
(a) Authority to bring civil action; jurisdiction. Except 
as provided in subsection (b), any person may 
commence a civil action on his own behalf-- 
   (1) against any person (including (i) the United 
States, and (ii) any other governmental 
instrumentality or agency to the extent permitted by 
the Eleventh Amendment to the Constitution) who is 
alleged to have violated (if there is evidence that the 
alleged violation has been repeated) or to be in 
violation of (A) an emission standard or limitation 
under this Act or (B) an order issued by the 
Administrator or a State with respect to such a 
standard or limitation, 
   (2) against the Administrator where there is alleged 
a failure of the Administrator to perform any act or 
duty under this Act which is not discretionary with the 
Administrator, or 
   (3) against any person who proposes to construct or 
constructs any new or modified major emitting facility 
without a permit required under part C of title I [42 
U.S.C. §§ 7470 et seq.] (relating to significant 
deterioration of air quality) or part D of title I [42 
U.S.C. §§ 7501 et seq.] (relating to nonattainment) or 
who is alleged to have violated (if there is evidence 
that the alleged violation has been repeated) or to be 
in violation of any condition of such permit. 
  
The district courts shall have jurisdiction, without 
regard to the amount in controversy or the citizenship 
of the parties, to enforce such an emission standard or 
limitation, or such an order, or to order the 
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Administrator to perform such act or duty, as the case 
may be, and to apply any appropriate civil penalties 
(except for actions under paragraph (2)). The district 
courts of the United States shall have jurisdiction to 
compel (consistent with paragraph (2) of this 
subsection) agency action unreasonably delayed, 
except that an action to compel agency action referred 
to in section 307(b) [42 U.S.C. § 7607(b)] which is 
unreasonably delayed may only be filed in a United 
States District Court within the circuit in which such 
action would be reviewable under section 307(b) [42 
U.S.C. § 7607(b)]. In any such action for unreasonable 
delay, notice to the entities referred to in subsection 
(b)(1)(A) shall be provided 180 days before 
commencing such action. 
  
(b) Notice. No action may be commenced-- 
   (1) under subsection (a)(1)-- 
      (A) prior to 60 days after the plaintiff has given 
notice of the violation (i) to the Administrator, (ii) to 
the State in which the violation occurs, and (iii) to any 
alleged violator of the standard, limitation, or order, or 
      (B) if the Administrator or State has commenced 
and is diligently prosecuting a civil action in a court of 
the United States or a State to require compliance 
with the standard, limitation, or order, but in any such 
action in a court of the United States any person may 
intervene as a matter of right. 
   (2) under subsection (a)(2) prior to 60 days after the 
plaintiff has given notice of such action to the 
Administrator, 
  
except that such action may be brought immediately 
after such notification in the case of an action under 



108a 

 

this section respecting a violation of section 
112(i)(3)(A) or (f)(4) [42 U.S.C. § 7412(i)(3)(A) or (f)(4)] 
or an order issued by the Administrator pursuant to 
section 113(a) [42 U.S.C. § 7413(a)]. Notice under this 
subsection shall be given in such manner as the 
Administrator shall prescribe by regulation. 
  
(c) Venue; intervention by Administrator. 
   (1) Any action respecting a violation by a stationary 
source of an emission standard or limitation or an 
order respecting such standard or limitation may be 
brought only in the judicial district in which such 
source is located. 
   (2) In any action under this section, the 
Administrator, if not a party, may intervene as a 
matter of right at any time in the proceeding. A 
judgment in an action under this section to which the 
United States is not a party shall not, however, have 
any binding effect upon the United States. 
   (3) Whenever any action is brought under this 
section the plaintiff shall serve a copy of the complaint 
on the Attorney General of the United States and on 
the Administrator. No consent judgment shall be 
entered in an action brought under this section in 
which the United States is not a party prior to 45 days 
following the receipt of a copy of the proposed consent 
judgment by the Attorney General and the 
Administrator during which time the Government may 
submit its comments on the proposed consent 
judgment to the court and parties or may intervene as 
a matter of right. 
  
(d) Award of costs; security. The court, in issuing any 
final order in any action brought pursuant to 



109a 

 

subsection (a) of this section, may award costs of 
litigation (including reasonable attorney and expert 
witness fees) to any party, wherever the court 
determines such award is appropriate. The court may, 
if a temporary restraining order or preliminary 
injunction is sought, require the filing of a bond or 
equivalent security in accordance with the Federal 
Rules of Civil Procedure. 
  
(e) Nonrestriction of other rights. Nothing in this 
section shall restrict any right which any person (or 
class of persons) may have under any statute or 
common law to seek enforcement of any emission 
standard or limitation or to seek any other relief 
(including relief against the Administrator or a State 
agency). Nothing in this section or in any other law of 
the United States shall be construed to prohibit, 
exclude, or restrict any State, local, or interstate 
authority from-- 
   (1) bringing any enforcement action or obtaining any 
judicial remedy or sanction in any State or local court, 
or 
   (2) bringing any administrative enforcement action 
or obtaining any administrative remedy or sanction in 
any State or local administrative agency, department 
or instrumentality, 
  
against the United States, any department, agency, or 
instrumentality thereof, or any officer, agent, or 
employee thereof under State or local law respecting 
control and abatement of air pollution. For provisions 
requiring compliance by the United States, 
departments, agencies, instrumentalities, officers, 
agents, and employees in the same manner as 
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nongovernmental entities, see section 118 [42 U.S.C. § 
7418]. 
  
(f) "Emission standard or limitation under this Act" 
defined. For purposes of this section, the term 
"emission standard or limitation under this Act" 
means-- 
   (1) a schedule or timetable of compliance, emission 
limitation, standard of performance or emission 
standard, 
   (2) a control or prohibition respecting a motor 
vehicle fuel or fuel additive, [or] 
   (3) any condition or requirement of a permit under 
part C of title I [42 U.S.C. §§ 7470 et seq.] (relating to 
significant deterioration of air quality) or part D of 
title I [42 U.S.C. §§ 7501 et seq.] (relating to 
nonattainment),[,] section 119 [42 U.S.C. § 7419] 
(relating to primary nonferrous smelter orders), any 
condition or requirement under an applicable 
implementation plan relating to transportation control 
measures, air quality maintenance plans, vehicle 
inspection and maintenance programs or vapor 
recovery requirements, section 211(e) and (f) [42 
U.S.C. § 7545(e), (f)] (relating to fuels and fuel 
additives), section 169A [42 U.S.C. § 7491] (relating to 
visibility protection), any condition or requirement 
under Title VI [42 U.S.C. §§ 7671 et seq.] (relating to 
ozone protection), or any requirement under section 
111 or 112 [42 U.S.C. §§ 7411, 7412] (without regard to 
whether such requirement is expressed as an emission 
standard or otherwise);[,] or 
   (4) any other standard, limitation, or schedule 
established under any permit issued pursuant to title 
V [42 U.S.C. §§ 7661 et seq.] or under any applicable 
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State implementation plan approved by the 
Administrator, any permit term or condition, and any 
requirement to obtain a permit as a condition of 
operations.[,] 
  
which is in effect under this Act (including a 
requirement applicable by reason of section 118 [42 
U.S.C. § 7418]) or under an applicable implementation 
plan. 
  
(g) Penalty fund. 
   (1) Penalties received under subsection (a) shall be 
deposited in a special fund in the United States 
Treasury for licensing and other services. Amounts in 
such fund are authorized to be appropriated and shall 
remain available until expended, for use by the 
Administrator to finance air compliance and 
enforcement activities. The Administrator shall 
annually report to the Congress about the sums 
deposited into the fund, the sources thereof, and the 
actual and proposed uses thereof. 
   (2) Notwithstanding paragraph (1) the court in any 
action under this subsection to apply civil penalties 
shall have discretion to order that such civil penalties, 
in lieu of being deposited in the fund referred to in 
paragraph (1), be used in beneficial mitigation projects 
which are consistent with this Act and enhance the 
public health or the environment. The court shall 
obtain the view of the Administrator in exercising 
such discretion and selecting any such projects. The 
amount of any such payment in any such action shall 
not exceed $ 100,000. 
 


